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**>In limited circumstances, it is appropriate for an examiner to take officiai notice of
facts not in the record or to rely on "common knowledge" in making a rejection,
however such rejections should be judiciously applied.

PROCEDURE FOR RELYING ON COMMON KNOWLEDGE OR TAKING OFFICIAL NOTICE

The standard of review applied to findings of fact is the "substantial evidence" standard
under the Administrative Procedure Act (APA). See in re Gartside, 203 F.3d 1305,
1315, 53 USPQ2d 1769, 1775 (Fed. Cir. 2000). See also MPEP § 1216.01. In light of
recent Federal Circuit decisions as discussed below and the substantial evidence

standard of review now nnnllpd to USPTQO Board r‘lpmqmnq the fnlln\/\/mn o]l lidance is

provided in order to aSSISt the examiners in determining when itis approprlate to take
official notice of facts without supporting documentary evidence or {o rely on common
knowledge in the art in making a rejection, and if such official notice is taken, what

evidence is necessary to support the examiner's conclusion of common knowledge in

the art.
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Evidence To Support The Examiner’' s Conclusion

Official notice without documentary evidence to support an examiner's conclusion is
permissible only in some circumstances]While "official notice" may be relied on, these
circumstances should be rare when an application is under final rejection or action
under 37 CFR 1.113. Official notice unsupported by documentary evidence should only

ha taken hv the avaminer whara tha farte accertad tn he weall_-known or to he common
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knowledge in the art are capable of instant and unquestionable demonstration as being
weli-known. As noted by the court in in re Ahlert, 424 F.2d 1088, 1091, 165 USPQ 418,
420 (CCPA 1970), the notice of facts beyond the record which may be taken by the
examiner must be "capable of such instant and unquestionable demonstration as to
defy dispute" (citing In re Knapp Monarch Co., 296 F.2d 230, 132 USPQ 6 (CCPA
1961 )) In Ahlert, the court held that the Board properly took judicial notice that "it is old
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Fox, 471 F.2d 1405, 1407, 176 USPQ 340, 341 (CCPA 1973) (the court took "judicial
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