10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Matthew D. Francis (6978)

/

Adam P. McMillen (10678 .y .
WXI"FSON f{obfllf)(s ) RECD & FILED
5371 Kietzke Lane ,
Reno, NV 89511 MIIAPR 1T AMI1: 35

Telephone: 775-324-4100
Facsimile: 775-333-8171

Attorneys for Plaintiff Jed Margolin

ALAN GLOVER

In The First Judicial District Court of the State of Nevada
In and for Carson City

JED MARGOLIN, an individual,

Plaintiff, Case No.: 090C00579 1B
Vs. Dept. No.: 1
OPTIMA TECHNOLOGY CORPORATION,
|| a California corporation, OPTIMA APPLICATION FOR DEFAULT
TECHNOLOGY CORPORATION, a Nevada JUDGMENT; MEMORANDUM OF
corporation, REZA ZANDIAN aka POINTS AND AUTHORITIES IN
GOLAMREZA ZANDIANJAZI aka SUPPORT THEREOF

GHOLAM REZA ZANDIAN aka REZA JAZI
aka J. REZA JAZI aka G. REZA JAZI aka
GHONONREZA ZANDIAN JAZI, an
individual, DOE Companies

1-10, DOE Corporations 11-20, and DOE
Individuals 21-30,

Defendants.

Plaintiff Jed Margolin hereby applies for a default judgment pursuant to NRCP
55(b)(2) against Defendants Rez.a Zandian (“Zandian™), Optima Technology Corporation, a
Nevada corporation, and Optima Technology Corporation, a California corporation, in the
principal amount of $1,497,328.90, together with interest at the legal rate accruing from the
date of default judgment. This Application is based upon the grounds that the Defendants are
in default for failure to plead or otherwise defend as required by law.

Based on the following arguments and evidence, Plaintiff requests that the Court enter

judgment in his favor, and against Defendants, in the manner set forth in the Attached Default
1
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Judgment. Defendants are not infants or incompetent persons, and are not in the military
service of the United States as defined by 50 U.S.C. § 521.

The facts contained in Plaintiff’s Amended Complaint, and further discussed below,
warrant entry of Final Judgment against Defendants for conversion, tortious interference with
contract, intentional interference with prospective economic advantage, unjust enrichment, and
unfair and deceptive trade practices.

MEMORANDUM OF POINTS AND AUTHORITIES

I. FACTUAL BACKGROUND

Plaintiff Jed Margolin is the named inventor on United States Patent No. 5,566,073
(“the ‘073 Patent™), United States Patent No 5, 904 ,724 (“the ‘724 Patent”), United States
Patent No. 5,978,488 (“the ‘488 Patent™) and United States Patent No. 6,377,436 (“the ‘436
Patent”) (collectively “the Patents™). See Amended Complaint, filed 8/11/11, 9 9-10. In
2004, Mr. Margolin granted to Robert Adams, then CEO of Optima Technology, Inc. (later
renamed Optima Technology Group (hereinafter “OTG”), a Cayman Islands Corporation
specializing in aerospace technology) a Power of Attorney regarding the Patents. Id. at § 11.
Subsequently, Mr. Margolin assigned the ‘073 and ‘724 Patents to OTG and revoked the
Power of Attorney. Id. at Y 13.

In May 2006, OTG and Mr. Margolin licensed the ‘073 and ‘724 Patents to Geneva
Aerospace, Inc., and Mr. Margolin received a royalty payment pursuant to a royalty agreement
between Mr. Margolin and OTG. Id. at§ 12. On or about October 2007, OTG licensed the
‘073 Patent to Honeywell International, Inc., and Mr. Margolin received a royalty payment
pursuant to a royalty agreement between Mr. Margolin and OTG. Id at § 14.

On or about December 5, 2007, Defendants filed with the U.S. Patent and Trademark
Office (“USPTO”) fraudulent assignment documents allegedly assigning all four of the Patents
to Optima Technology Corporation (“OTC”), a company apparently owned by Defendant
Zandian at the time. Id. at § 15. Shortly thereafter, on November 9, 2007, Mr. Margolin,
Robert Adams, and OTG were named as defendants in the case titled Universal Avionics

Systems Corporation v. Optima Technology Group, Inc., No. CV 07-588-TUC-RCC (the

2
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“Arizona action™). Id. at § 17. Zandian was not a party in the Arizona action. Nevertheless,
the plaintiff in the Arizona action asserted that Mr. Margolin and OTG were not the owners of
the ‘073 and ‘724 Patents, and OTG filed a cross-claim for declaratory relief against Optima
Technology Corporation (“OTC”) in order to obtain legal title to the respective patents. Id.

On August 18, 2008, the United States District Court for the District of Arizona
entered a default judgment against OTC and found that OTC had no interest in the ‘073 or
724 Patents, and that the assignment documents filed with the USPTO were “forged, invalid,
void, of no force and effect.” Id. at § 18; see also Exhibit B to Zandian’s Motion to Dismiss,
dated 11/16/11, on file herein.

Due to Defendants’ fraudulent acts, title td the Patents was clouded and interfered with
Plaintiff’s and OTG’s ability to license the Patents. Id. at §19. In addition, during the period
of time Mr. Margolin worked to correct record title of the Patents in the Arizona action and
with the USPTO, he incurred significant litigation and other costs associated with those
efforts. 1d. at g 20.

II. PROCEDURAL BACKGROUND

Plaintiff filed his Complaint on December 11, 2009, and the Complaint was personally
served on Defendant Zandian on February 2, 2010, and on Defendants Optima Technology
Corporation, a Nevada corporation, and Optima Technology Corporation, a California
corporation on March 21, 2010. Defendant Zandian’s answer to Plaintiff’s Complaint was due
on February 22, 2010, but Defendant Zandian did not answer the Complaint or respond in any
way. Default was entered against Defendant Zandian on December 2, 2010, and Plaintiff
filed and served a Notice of Entry of Default on Defendant Zandian on December 7, 2010 and
on his last known attorney on December 16, 2010.

The answers of Defendants Optima Technology Corporation, a Nevada corporation,
and Optima Technology Corporation, a California corporation, were due on March 8, 2010,
but Defendants did not answer the Complaint or respond in any way. Default was entered
against Defendants Optima Technology Corporation, a Nevada corporation, and Optima

Technology Corporation, a California corporation on December 2, 2010. Plaintiff filed and
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served a Notice of Entry of Default on the corporate entities on December 7, 2010 and on their
last known attorney on December 16, 2010.

The defaults were set aside and Defendant Zandian’s motion to dismiss was denied on
August 3,2011. On September 27, 2011, this Court ordered that service of process against all
Defendants may be made by publication. As manifested by the affidavits of service, filed
herein on November 7, 2011, all Defendants were duly served by publication by November
2011.

On February 21, 2012, the Court denied Zandian’s motion to dismiss the Amended
Complaint. On March 5, 2012, Zandian served a General Denial to the Amended Complaint.
On March 13, 2012, the éorporate Defendants served a General Denial to the Amended
Complaint.

On June 28, 2012, this Court issued an order requiring the corporate Defendants to
retain counsel and that counsel must enter an appearance on behalf of the corporate
Defendants by July 15, 2012. If no such appearance was entered, the June 28, 2012 order said
that the corporate Defendants® General Denial shall be stricken. Since no appearance was
made on their behalf, a default was entered against them on September 24, 2012. A notice of
entry of default judgment was filed on November 6, 2012.

On July 16, 2012, Mr. Margolin served Zandian with Mr. Margolin’s First Set of
Requests for Admission, First Set of Interrogatories and First Set of Requests for Production of
Documents, but Zandian never responded to these discovery requests. As such, on December
14, 2012, Mr. Margolin filed and served a Motion for Sanctions pursuant to NRCP 37. In this
Motion, Mr. Margolin requested this Court strike the General Denial of Zandian and award
Mr. Margolin his fees and costs incurred in bringing the Motion.

On J anuary 15, 2013, this Court issued an order striking the General Denial of Zandian
and awarding his fees and costs incurred in bringing the NRCP 37 Motion. A default was
entered against Zandian on March 28, 2013, and a notice of entry of defaﬁlt judgment was
filed on April 5, 2013.

Plaintiff now applies for a default judgment against all Defendants.
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III. ARGUMENT

NRCP 55(b)(2) allows a party to apply to the Court for a default judgment. As set
forth above, defaults have been properly entered against all Defendants. Default was entered
against the corporate Defendants because they did not obtain counsel to represent them and
they ignored the Court’s order to obtain counsel. Default was entered against Zandian as a
discovery sanction. When default is entered as a result of a discovery sanction, the non-
offending party need only establish a prima facie case in order to obtain a default judgment.
Foster v. Dingwall, 126 Nev. Adv. Op. 6,227 P.3d 1042, 1049 (Nev. 2010) (default judgment
entered and upheld after pleadings were stricken as a result of discovery sanction). Where a
district court enters default, the facts alleged in the pleadings will be deemed admitted. Id.,
citing Estate of LoMastro v. American Family Ins., 124 Nev. 1060, 1068, 195 P.3d 339, 345 n.
14 (2008). Thus, the district court shall consider the allegations deemed admitted to determine
whether the non-offending party has established a prima facie case for liability. Foster, 126
Nev. Adv. Op. 6,227 P.3d at 1050.

The Nevada Supreme Court has defined a “prima facie case” as the “sufficiency of
evidence in order to send the question to the jury.” Id., citing Vancheriv. GNLV Corp., 105
Nev. 417, 420, 777 P.2d 366, 368 (1989). A prima facie case is supported by sufficient
evidence when enough evidence is produced to permit a trier of fact to infer the fact at issue
and rule in the party's favor. Foster, 126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Black's
Law Dictionary 1310 (9th ed. 2009). Where the non-offending party seeks monetary relief, a
prima facie case requires the non-offending party to establish that the offending party's
conduct resulted in damages, the amount of which is proven by substantial evidence. Foster,
126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Vancheriv. GNLV Corp., 105 Nev. at 420, 777
P.2d at 368.

As a result, all of the averments in Plaintiff’s Complaint, other than those as to the
amount of damage, are admitted. See supra; see also NRCP 8(d). As set forth herein, a prima
facie case exists for Plaintiff’s claims for relief for each of his causes of action and Plaintiff

has presented substantial evidence on the amount of damages he has incurred as a result of
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Defendants’ various tortious actions. See supra.; see also Amended Complaint; Declaration of
Jed Margolin in Support of Application for Default Judgment (“Margolin Decl.”), dated
3/27/13, 9 3, Exhibit 2. As such, Plaintiff respectfully requests that judgment be entered in the

manner set forth in the proposed Default Judgment filed and served herewith.

A. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR CONVERSION

Conversion is “a distinct act of dominion wrongfully exerted over another's personal
property in denial of, or inconsistent with his title or rights therein or in derogation, exclusion,
or defiance of such title or rights.” Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 606
(2002), quoting Wantz v. Redfield, 74 Nev. 196, 198 (1958)). Further, conversion is an act of
general intent, which does not require wrongful intent and is not excused by care, good faith,
or lack of knowledge. Id., citing Bader v. Cerri, 96 Nev. 352,357 n. 1 (1980). Conversion
applies to intangible property to the same extent it applies to tangible property. See M. C
Multi-Family Development, L.L.C. v. Crestdale Associates, Ltd., 193 P.3d 536 (Nev. 2008),
citing Kremen v. Cohen, 337 F.3d 1024, 1030 (9th Cir.2003)(expressly rejecting the rigid
limitation that personal propérty must be tangible in order to be the subject of a conversion
claim).

When a conversion causes “a serious interference to a party's rights in his property ...
the injured party should receive full compensation for his actual losses.” Winchell v. Schiff,
193 P.3d 946, 950-951 (2008), quoting Bader, 96 Nev. at 356, overruled on other grounds by
Evans, 116 Nev. at 608, 611. The return of the property converted does not nullify the
conversion. Bader, 96 Nev. at 356.

As set forth in the Amended Complaint, Mr. Margolin owned the ‘488 and ‘436
Patents, and had a royalty interest in the ‘073 and ‘724 Patents. Complaint, 9 9-14.
Defendants filed false assignment documents with the USPTO in order to gain dominion over
the Patents. Id.,  15; Margolin Decl., Exhibit 2. Defendants failed to pay Mr. Margolin for
interfering with his property rights in the Patents. Id. at Y] 22-24. Defendants’ retention of

Mr. Margolin’s Patents is inconsistent with his ownership interest therein and defied his legal
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rights thereto. Id. As a direct and proximate result of Defendants’ conversion of Mr.
Margolin’s Patents, Mr. Margolin has suffered damages in the amount of $300,000, which
includes the amount Mr. Margolin paid in attorneys’ fees in the Arizona Action where the
Court ordered that the USPTO correct record title to the Patents (plus pre-judgment interest
and costs — discussed below). Margolin Decl., § 4, Exhibit 3.

The $300,000 in damages also consists of $210,000 that would have been paid to
Plaintiff pursuant to a patent purchase agreement that was terminated as a result of the
Defendants’ actions as stated in the Amended Complaint. See Margolin Decl., § 5. Plaintiff
will provide documentation or specific details of the purchase agreement to the Court in
camera because of the confidentiality provisions in the agreement. Id. Also, Plaintiff can
state that on April 14, 2008, OTG entered into a purchase agreement to sell the ‘073 and 724
patents to another entity which would have netted Plaintiff $210,000 on the sale of the
Patents. Id; see also Amended Complaint, Y 11-14 (showing royalty agreement). The
purchase agreement also included a provision for post-patent sale royalty payments which
would have provided additional substantial income to the Plaintiff, which post-patent sale
royalty payment damages are not being claimed here. Id. Finally, the April 14, 2008 purchase
agreement provided the purchasing entity an opportunity to conduct due diligence regarding
the Arizona Action prior to consummation of the sale. Id. On June 13, 2008, the purchasing
entity wrote OTG and stated that they had completed their due diligence investigation and
determined that the Patents and/or the Arizona Action were not acceptable and therefore the
purchase agreement was terminated. Id. Thus, the purchase agreement was terminated
because of Defendants’ actions as stated herein and in the Amended Complaint. Id.

Mr. Margolin has stated a claim for conversion and presented evidence to support that

claim and resulting damages.

B. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIMS FOR TORTIOUS INTERFERENCE

"In Nevada, an action for intentional interference with contract requires: (1) a valid and

existing contract; (2) the defendant's knowledge of the contract; (3) intentional acts intended or
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designed to disrupt the contractual relationship; (4) actual disruption of the contract; and (5)
resulting damage." J.J. Indus., L.L.C. v. Bennett, 119 Nev. 269, 274 (2003), citing Sutherland
v. Gross, 105 Nev. 192, 772 P.2d 1287, 1290 (1989)). “At the heart of [an intentional
interference] action is whether Plaintiff has proved intentional acts by Defendant intended or
designed to disrupt Plaintiff's contractual relations....” Nat. Right to Life P.A. Com. v. Friends
of Bryan, 741 F. Supp. 807, 814 (D. Nev. 1990).

Here, the facts alleged in the Amended Complaint and admitted by Defendants prove
that Defendants intentionally interfered with Mr. Margolin’s contract with OTG for the
payment of royalties by filing false assignment documents with the USPTO. Amended
Cofﬁplaint, 99 26-30. Because the loss of title to the Patents prevented Mr. Margolin and OTG
from licensing the Patents, no royalties were paid. The illegal act of filing “forged, invalid
[and] void” documents with the USPTO support that Defendants had the requisite intent to
interfere with Mr. Margolin’s contract to collect royalties. See Margolin Decl., Exhibit 2. As
a direct and proximate result of Defendants’ interference of Plaintiff’s contract with OTG,

Plaintiff has suffered damages in the amount of $300,000, as related above.

C. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR INTENTIONAL INTERFERENCE WITH
PROSPECTIVE ECONOMIC ADVANTAGE

Interference with prospective economic advantage requires a showing of the following
elements: 1) a prospective contractual relationship between the plaintiff and a third party; 2)
the defendant's knowledge of this prospective relationship; 3) the intent to harm the plaintiff
by preventing the relationship; 4) the absence of privilege or justification by the defendant;
and, 5) actual harm to the plaintiff as a result of the defendant's conduct. Leavirt v. Leisure
Sports Incorporation, 103 Nev. 81, 88 (Nev. 1987).

As alleged in the Amended Complaint, Mr. Margolin and OTG had already licensed
the ‘073 and ‘724 Patents and were engaging in negotiations with other prospective licensees
of the Patents when Defendants filed the fraudulent assignment documents with the USPTO

with the intent to disrupt the prospective business. Complaint, 4 32-35. As aresult of
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Defendants’ acts, Plaintiff’s prospective business relationships were disrupted and Plaintiff has

suffered damages in the amount of $300,000, as stated above.

D. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR UNJUST ENRICHMENT

Unjust enrichment is the unjust retention of a benefit to the loss of another, or the
retention of money or property of another against the fundamental principles of justice or
equity and good conscience. Mainor v. Nault, 120 Nev. 750, 763 (Nev. 2004);

Nevada Industrial Dev. V. Benedetti, 103 Nev. 360, 363 n. 2 (1987). The essential elements of
a claim for unjust enrichment are a benefit conferred on the defendant by the plaintiff,
appreciation of the defendant of such benefit, and acceptance and retention by the deféndant of
such benefit. Topaz Mutual Co., Inc. v. Marsh, 108 Nev. 845, 856 (1992), quoting
Unionamerica Mtg. v. McDonald, 97 Nev. 210, 212 (1981).

As set forth above and in the Amended Complaint, Mr. Margolin conferred a benefit
on Defendants when Defendants took record title of the Patents. See Amended Complaint,
15. Defendants retained this benefit for approximately eight months and failed to provide any
payment for title to the Patents. Id. at { 15-18. As a direct result of Defendants’ unjust
retention of the benefit, Plaintiff suffered damages in the amount of $300,000, as related

above.

E. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR UNFAIR TRADE PRACTICES

Under N.R.S. § 598.0915, knowingly making a false representation as to affiliation,
connection, association with another person, or knowingly making a false representation in the
course of business constitutes unfair trade practices. By filing a fraudulent assignment
document with the USPTO, Defendants knowingly made a false representation to the USPTO
that Mr. Margolin and OTG had assigned the Patents to Defendants. See Amended Complaint,
99 15, 42-43. As aresult of Defendants’ false representation, Mr. Margolin was deprived of
his ownership interests in the Patents for a period of approximately eight months.

The United States District Court for the District of Arizona ruled that OTC had no

interest in the ‘073 or ‘724 Patents, and that the assignment documents Defendants filed with
9
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the USPTO were “forged, invalid, void, of no force and effect.” Margolin Decl., Exhibit 2.
Accordingly, Plaintiff has stated a claim for deceptive trade practices and has presented
evidence to support that claim and the resulting damages in the amount of $300,000, as stated
above.

In addition, Plaintiff’s damages should be trebled pursuant to NRS 598.0999(3), which

states as follows:

The court may require the natural person, firm, or officer or managing agent of
the corporation or association to pay to the aggrieved party damages on all
profits derived from the knowing and willful engagement in a deceptive trade
practice and treble damages on all damages suffered by reason of the deceptive
trade practice.

Id. Accordingly, Plaintiff’s $300,000 in damages should be trebled to $900,000.

Also, Plaintiff is entitled to his attorney’s fees and costs in this action pursuant to NRS
598.0999(3), which states: “The court in any such action may, in addition to any other relief or
reimbursement, award reasonable attorney’s fees and costs.” Plaintiff’s attorney’s fees in this
case are $83,761.25 to date. McMillen Declaration (“McMillen Decl.”), § 2. Plaintiff’s costs
in this case are $25,021.96. McMillen Decl., § 3. The total fees and costs in this case are
$108,783.21. As stated in the McMillen Decl., Plaintiff will provide its ledge1; in camera to

the Court for review. Id.

E. MR. MARGOLIN IS ENTITLED TO PREJUDGMENT INTEREST
NRS 99.040(1) provides, in pertinent part:

When there is no express contract in writing fixing a different rate of interest,
interest must be allowed at a rate equal to the prime rate at the largest bank in
Nevada, as ascertained by the Commissioner of Financial Institutions, on
January 1, or July 1, as the case may be, immediately preceding the date of the
transaction, plus 2 percent, upon all money from the time it becomes due....

Id.

In Nevada, the prejudgment interest rate on an award is the rate in effect at the time the
contract between the parties was signed. Kerala Properties, Inc. v. Familian, 122 Nev. 601,
604 (2006). As set forth above, Defendants committed the tortious acts on December 12,

2007. See supra. The controlling interest rate as of July 1, 2007 was 8.25%. See McMillen
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Decl., Exhibit 1 (Prime Interest Rate table and information from the Nevada Division of
Financial Institutions). As a result, the proper interest rate for calculating prejudgment interest
is 10.25%. Id.; NRS 99.040.

As of December 12, 2007, the amount of $900,000 was due and owing to Mr.
Margolin. Margolin Decl., § 4, Exhibit 3. As a result, that amount has been due and owing for
at least 1,933 days (December 12, 2007 to March 27, 2013). The prejudgment interest amount
is therefore $488,545.89 (.1025 x 1,933 days x $900,000 divided by 365).

F. MR. MARGOLIN IS ENTITLED TO COSTS
NRS 18.020(1)-(3) provides, in pertinent part:

Costs must be allowed of course to the prevailing party against any adverse party
against whom judgment is rendered, in the following cases: 1) in an action for the
recovery of real property or a possessory right thereto; 2) in an action to recover the
possession of personal property, where the value of the property amounts to more
than $2,500. The value must be determined by the jury, court or master by whom
the action is tried; 3) in an action for the recovery of money or damages, where the
plaintiff seeks to recover more than $2,500.

Id.

If the Court grants this Application, Mr. Margolin will be the prevailing party under
NRS 18.020 and will therefore be entitled to costs thereunder. As discussed herein and in the
Complaint, Mr. Margolin is seeking to recover the value of property valued in excess of
$2,500 as well as money and damages in the amount of $900,000.

To date, Mr. Margolin has incurred costs in the amount of $25,021.96. McMillen
Decl., § 3.

G. IN THE EVENT THE COURT IS NOT INCLINED TO ENTER
DEFAULT JUDGMENT AGAINST DEFENDANTS IN THE AMOUNT
AND MANNER REQUESTED, MR. MARGOLIN REQUESTS ORAL
ARGUMENT ON ITS APPLICATION

NRCP 55(b)(2) provides in pertinent part: “[i]f, in order to enable the court to enter
judgment or to carry it into effect, it is necessary to take an account or to determine the amount
of damages or to establish the truth of any averment by evidence or to make an investigation of

any other matter, the court may conduct such hearings or order such references as it deems

H 473




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

necessary and proper....” Id. In the event the Court is not inclined to grant the requested
relief and enter the Proposed Default Judgment in Mr. Margolin’s favor based on this
Application alone, Mr. Margolin respectfully requests that oral argument be heard on this
matter and on Mr. Margolin’s claims for relief.

IV. CONCLUSION

In light of the foregoing, Plaintiff respectfully requests that this Application for Default
Judgment be granted, and the attached Default Judgment entered. As stated above, Plaintiff is
entitled to treble damages in the amount of $900,000; prejudgment interest in the amount of
$488,545.89; attorney’s fees in the amount of $83,761.25; aﬁd costs in the amount of
$25,021.96; for a total judgment-of $1 ,49.7>,32‘8.90.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 16" day of April, 2013. //

BY

Matthew D. Francis (6978)

Adam P. McMillen (10678)
WATSON ROUNDS

5371 Kietzke Lane

Reno, NV 89511

Telephone: 775-324-4100
Facsimile: 775-333-8171

Attorneys for Plaintiff Jed Margolin

12
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that [ am an employee of Watson Rounds, and that on

this date, I deposited for mailing, in a sealed envelope, with first-class postage prepaid, a true

and correct copy of the foregoing document, Application for Default Judgment, addressed as

follows:

Reza Zandian
8401 Bonita Downs Road
Fair Oaks, CA 95628

Optima Technology Corp.
A California corporation
8401 Bonita Downs Road
Fair Oaks, CA 95628

Optima Technology Corp.
A Nevada corporation
8401 Bonita Downs Road
Fair Oaks, CA 95628

Reza Zandian
8775 Costa Verde Blvd. #501
San Diego, CA 92122

Optima Technology Corp.

A California corporation
8775 Costa Verde Blvd. #501
San Diego, CA 92122

Optima Technology Corp.

A Nevada corporation

8775 Costa Verde Blvd. #501
San Diego, CA 92122

f / *’/;7 f’j’:‘r -
A ,":i"r' /”"'97;(‘_ ;é ,-"}
Dated: April 16, 2013 o 1275&:(7(;// 219 @ /
Nagicy Linﬁsiéey‘r /‘{
' . _,fjé U
13
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REC'D & FILEDY
WIAR 11 M 40

:=5371 Kietzke Lane
|} Reno, NV 89511
| Telephone: 775-324-4100
| Facsimile: 775-333-8171
Attorneys for Plaintiff Jed Margolin

In ’:;[‘he First Judicial District Court of the State of Nevada
| In and for Carson City

1| JED MARGOLIN, an individual, ,
Plaintiff, | CaseNo.: 090C00579 1B
vs. : | Dept.No.: 1

OPTIMA TECHN OLOGY CORPORATION, { _ _
a California corporation, OPTIMA I DECLARATION OF ADAM P.
{l corporation, REZA ZANDIAN aka | APPLICATION FOR DEFAULT
{|GOLAMREZA ZANDIANJAZI aka JUDGMENT

GHOLAM REZA ZANDIAN aka REZA JAZI
{jaka J. REZA JAZI aka G. REZA JAZI aka i
1| GHONONREZA ZANDIAN JAZI, an
|| individual, DOE Companies
{11-10, DOE Corporations 11-20, and DOE
1 Individuals 21-30,

Defendants.

I, Adam P. McMillen do hereby declare and state as follows:

1. I am an associate at the law firm of Watson Rounds located at 5371 Kietzke

il :‘Lane, Reno, Nevada 89511. This declaration is based upon my personal knowledge, and is
{ made in support of Plaintiffs Application for Default Judgment.

2. To date, Plaintiff has incurred billed and unbilled fees in the amount of

_ $83,761ﬁ .25. A true and correct copy of a printout from the Watson Rounds client 1edger will
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12 |
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14

15

16 ||
7
18,

21 N

23 ]

24 }
26 |

28 |

| document does not contain the social secutity number of any person.

'Dated this 16 day of April, 2013.

19 |

20 }.

22

25

27 |

e provided to the Court in camera. As a result, the total amount of fees incurred in this action {

to date total $83,761.25,

3. To date, Plaintiff has incurred billed and unbilled costs in the amount of

|$25,021.96. A true and correct copy of a prinfout from the Watson Rounds client ledger will
| be provided to the Court in camera. As aresult, the total amount of costs incurred in this
action to date total $25,021.96.

4, A true and correet copy of the Prime Interest Rate as published by the Nevada

{| Division of Financial Ilizstitutions is attached hereto as Exhibit 1.

5. I dec_lanié_l under penalty of perjury that the foregoing is true and correct to the
best of my knowledge.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
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s || Dated: April 16, 2013
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18 |
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20 |

21

23 ||

24

25

26

: , Opt]ma Technology Corp.

22

27

28 1

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of Watson Rounds, and that on

{| this date, I deposited for mailing, in a sealed envelope, with fitst-class postage prepaid, atrue |
|}and correct copy of the foregoing document, DECLARATION OF ADAM P. MCMILLEN
| IN SUPPORT ‘OF APPLICATION FOR DEFAULT JUDGMENT; addressed as follows:

{|Reza Zandian
{8775 Costa Verde Blvd. #501

San Diego, CA 92122

A California corporation

' :8775 Costa Verde Blvd. #501
1 San Dle_go CA 92122

11 ||

Optima Technology Corp

A Nevada corporation.

8775 Costa Verde Blvd. #501
San Diego, CA. 92122
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PRIME INTEREST RATE

NRS 99.040(1) requires:

"When there is nio express contract in wiiting fixing a diffrent rete of interest, interest must b allowed
ata rate equaf to the prime rate at the larg ba

1, p
the transactlon plus 2 percent, upon all money fmm the :me it becomes due
Followmg is the prime rate as ascertained by the Commissioner of Financial Instltutlons

| January1 2013 [ 3.25% T — e
HJanuary 1,2012 {} 3.25% 4{July 1, 2012 3.25%
flyanuary 1, 2011 | 3.25% Nuly 1, 2011 3.25%
JlJanuary 1, 2010' : 3.25% lJuly 1,2010 ' 3.25%
Yl January 1, 2009 3.25% = |jJuly 1, 2009 3.25%
Hlyanuary 1, 2008 725%  {louly1,2008 J|  5.00%
WJanuary 1, 2007 8.25%  {|July 1, 2007 8.25%
{}January 1, 2006 7.25% [kuly 1,2006 : 8.25%
{lvanuary 1, 2005 5.25% {lJuly 1, 2005 . 6.25%.
NJanuary 1, 2004 4.00%  [lJuly1,2004 4:25%
H{January 1, 2003 4.25% July 1, 2003 ; 4,00% !
1|January 1, 2002 475%  |luy1,2002 ||  475% L
flJanuary 1, 2001 9.50% 1|July 1, 2001 H 6.75% +
January 1, 2000 - 8.25% July1,2000 | 9.50%
January 1, 1999 “ 7.75% July1,1900 Y| 7.75%
January1, 1998 8.50%  [lJuly1,1998 | 8.50%
IlJanuary 1, 1997 8.25% July 1, 1997 . 8.50%
J|vanuary 1, 1996 I  8.50% July1,1996 8.25%
||Janvary 1, 1995 8.50% July 1, 1995 9.00%
January 1,1994 |} 6.00% July 1, 1994 i 7.25%
January 1, 1993 | 6.00% July 1, 1993 6.00%
January 1, 1992 | 6.50% July 1, 1992 H 6.50%
January 1, 1991 | 10.00%. July1, 1991  850%
{January 1, 1990 ! 10.50% July 1, 1990 10.00%
January 1, 1989 10.50% July 1, 1989 11.00%
January 1, 1988 8.75% NJuly 1, 1988 ' 9.00% e
January 1, 1987 J] _Not Available |jJuly1;1987 825.%..._..__.: _

* Attorney General Opinion No. 98-20:

If clearly authorized by the creditor, a collection agency may collect whatever interest on a debt its creditor would
be authorized to impose. A collection agency may not impose interest on any account or debt where the creditor
has agreed not to impose interest or has otherwise indicated an intent not to collect mterest Simple interest may
be imposed at the rate established in NRS:99.040 from the daleé the debt becomes due on ahy debt where there
is no ‘written contract fixing a different rate of- interest, unless the account is an open or store accounts as
discussed herein. In the case of open or store accounts; ‘interest may be imposed or awarded only by a court of
competent junsdlct:on in an action over the debt
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18

19

20

21

22 || :
| 55(b)(2) against Defendants Reza Zandian (“Zandian™), Optima Technology Corporation, a

23

28 ||
~ {{judgment in his favor, and against Defendants, in thé manner set forth in the Attached Default

|| Matthew D. Francis (6978)

'Facsimile: 775-333-8171
|| Attorneys for Plaintiff Jed Margolin

|| JED MARGOLIN, an individual, : i

'OPTIMA TECHNOLOGY CORPORATION, -

' Individuals 21-30,

1} Adam P. McMillen (10678 P S 4

[ ATsoN ROUNDS REC'D & FILED
5371 Kietzke Lane .

]| Reno, NV 89511 MI3APR 1T AMILI: 38

| Telephone: 775-324-4100 : )

In The First Judicial District Court of the State of Nevada
In and for Carson City’

1
i

Plaintiff, | Case No.: 090€00579 1B
VS, : Dept. No.: 1

'a California corporation, OPTIMA | APPLICATION FOR DEFAULT
TECHNOLOGY CORPORATION, a Nevada | JUDGMENT; MEMORANDUM OF
| corporation, REZA ZANDIAN aka | POINTS AND AUTHORITIES IN

'GOLAMREZA ZANDIANJAZI aka {1 SUPPORT THEREOF
| GHOLAM REZA ZANDIAN aka REZA JAZI |
‘aka J. REZA JAZI aka G. REZA JAZI aka

{ GHONONREZA ZANDIAN JAZI, an

individual, DOE Companies
1-10, DOE Corporations 11-20, and DOE

Defendants.

Plaintiff Jed Margolin hereby applies for a default judgment pursuant to NRCP

?Nevada corporation, and Optima Technology Corporation, a California corporation, in the
** |{principal amount of $1,497,328.90, together with interest a the legal rate acoruing from the
25 :date of default judgment. This Application is based upon the grounds that the Defendants are
2 | -in default for failure to plead or otherwise defend as fequired by law.
27|

‘Based on the following arguments and eviderice, Plaintiff requests that the Court enter

1
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11°

127

13

14 |
15 “
16 || Subsequently, Mr. Margolin assigned the ‘073 and ‘724 Patents to OTG and revoked the
17,
18 | |

19

20

21,

22
23
24
25
26

27

28 || Systems Corporation v. Optima Technology Group, Inc., No: CV 07-588-TUC-RCC (the

[ Judgment. Defendants are not infants or incompetent persons, and are not in the military

| service of the United States as defined by 50 U.S.C. §521.

The facts contained in Plaintiff’s Amended Complaint, and further discussed below,

|| warrant entry of Final Judgment against Defendants for conversion, tortious interference with
|| contract, intentional interference with prospective economic advantage, unjust enrichment, and

{unfair and deceptive trade practices.

MEMORANDUM OF _POJNTS AND AUTHORITIES
L FACTUAL BACKGROUND

\ Plaintiff Jed Margolin is the named inventor on United States Patent No:-5,566,073

'-.(‘-‘thé ‘073 Patent”), United States Patent No. 5,904,724 (“the *724 Patent””), United States

Patent No. 5,978,488 (“the *488 Patént”) and United States Patent No. 6,377,436 (“the *436
Patent”) (collectively “the Paterits™). See Amended Complaint, filed 8/11/11, §§ 9-10. In

112004, Mr. Margolin granted to Robert Adams, then CEO of Optima Technology, Inc. (later
| renamed Optima Technology Group (hereinafter “OTG”), a Cayman Islands Corporation

| specializing in aerospace technology) a Power of Attorney regarding the Patents. Id. at  11.

' Power of Attomey. Id. at§13.

In May-2006, OTG and M. Margolin licensed the ‘073 and “724 Patents to Geneva

| Aerospace, Inc., and Mr. Margolin received a royalty payment pursuant to a royalty agreement
| between M. Margolin and OTG. Id. at§ 12. On or about October 2007, OTG licensed the

073 Patent to-Honeywell International; Inc., arid Mr. Margolin recejved a royalty payment

‘pursuant to a royalty agreement between Mr. Margolin and OTG. Id. at ] 14.

On or about December 5, 2007, Defendants filed with the U.S. Patent and Trademark

Office (“USPTO”) fraudulent assignment documents allegedly assigning all four of the Patents

to Optima Technology Corporation (“OTC™), a company apparently owned by Defendant

.'Z__andian at the time. Jd. at ] 15. Shortly thereafter, on November 9, 2_(_)07, Mr. Margolin,

| ‘Robert Adams, and OTG were named as defendants in the case titled Universal Avionics

2

482



10 {

11

12

13 {

14
15

16

17 {} served on Defendant Zandian on February 2, 201 0, and on Defendarits Optima Technology

18

19 | corporation on March 21, 2010. Defendant Zandian’s answer to Plaintiff’s Complaint was duc '_

20 | on February 22, 2010, but Defendant Zandian did not answer the Complaint or respond in any
21 way. Default was entered against Defendant Zandian on Décember 2, 2010, and Plaintiff
22 filed and served a Notice of Entry of Default on Defendant Zandian on December 7, 2010 and
23 |
24 " ,
25

26 |
27 : against Defendants Optima Technologyi Corporation, a Nevada corporation, and Optima

28

|} “Arizona action”). Jd. at §17. Zandianwas not a party in the Arizona action. Nevertheless,
|} the plaintiff in the Arizona vabtion asserted that Mr; Margolin and OTG were not the owners of
1] the <073 and ‘724 Patents, and OTG filed a cross-claim for declaratory relief against Optima-

|} Technology Corporation (“OTC”) in order to obtain legal title to the respective patents. Id.

On August 18, 2008, the United States District Court for the District of Arizona

I entered; a default judgment against OTC and fourid that OTC had no interest in the ‘073 or:

| | “724 Patents, and that the assighment documents filed with the USPTO were ‘-‘forg’_ed, invalid,
void, of no force and effect.” Id. at ] 18; see als:o_.- Exhibit B to Zandian’s Motion to Dismiss,
{dated 11/16/11, on file herein.. . _ '

Due to D‘efendants’ frandulent acts, title to the Patents was clouded and interfered with

:Plainﬁff s and OTG’s ability to license the Patents. Id. at ] 19, In addition, during the period

of time Mr. Margolin worked to correct record title of the Patents in the Arizona action and

with the USPTO, he incurred significant litigation and other costs associated with those
efforts. Id. at §20.
IL PROCEDURAL BACKGROUND
Plaintiff filed his Complaint on December-11, 2009, and the Complaint was personally

|| Corporation, a Nevada corporation, and Optima Technology Corporation, a California

on his last known attorney on: December 16,.2010.

The answets of Defendants Optima -Techno_i'o'gy Corpotation, a Nevada corporation,

| and Optima Technology Corporation, a California corporation; were due on March 8, 2010,

but Defendants did not answer the Cornplaint or respond in any way. Default was entered

Technology Corporation, a California corporation on December 2,2010. Plaintiff filed and

3.
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11
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13

14

15

16 :

17

18
19
20

21 |

22
23
24
25
26

27

28 |f

served a Notice of Entry of Default on the corporate entities on December 7, 2010 and on their
{|1ast known attorney on December 16, 2010.

The defaults were set aside and Defendant Zandian’s motion to dismiss was denied on

] August 3,2011. On September 27, 2011, this Court ordered that service of process against all

Defendants may be made by publication. As manifested by the .aﬁidavits of 'service, filed

herein on November 7, 2011, all Defendants were duly served by publication by November
{{2011.

On February 21, 2012, the Court denied Zandian’s motion to dismiss the Amer__lde%d

Complaint. OnMarch 5, 2012, Zandian served a General Denial to the Amended Complhint.
||On March 13, 2012, the corporate 'Dcfendan_ts served a General Denial to the Amended :

Complaint.

On June 28, 2012, this Court issued an order requiring the corporate Defendants to

fetain counsel and that counsel must enter an appearance on behalf of the corporate
Defendants by July 15, 2012. If no such appearance was entered; the June 28, 2012 order said-

{| that the corporate Defendants’ General Denial shall be stricken, Since no appearance was

made on their behalf, a default was entered against them on September 24, 2012. A notice of

| entry of default judgment was filed on November 6, 2012.

On July 16, 2012, Mr. Margolin served Zandian with Mr. Margolin’s First Set of

Requests for Admission, First Set of Interrogatories and First Set of Requests for Production of

Documents, but Zandian never resp‘,_'on_ded to these discov_er_y requests. As s_uc_h, on December
14, 2012, M. Margolin filed and seryed a Motion for Sanctions pursuant to NRCP 37. In this
Motion, M. Margolin requested this Court strike the. Genéral Denial of Zandian and award
Mr. Margolin his fees and costs incurred in bringing the Motion.

On Januvary 15, 2013, this Court issued an order striking the General Denial of Zandian
and awarding his fees and costs incurred in bringing the NRCP 37:Motion. -A default was
entered against Zandiari 6n March 28, 2013, and a notice of entry of default judgment was
filed on April 5,2013.

Plaintiff now applies for a default judgment against all Defendants.

4
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24

25

26

27

28

I ARGUMENT
NRCP 55(b)(2) allows a party to apply to the Court for a default judgment. As set

| forth above, defaults have been properly entered against all Defendants. Default was entered

against the corporate Defendants because they did not obtain counsel to represent them and

|| they ignored-the Court’s order to obtain counsel. Default was entered against Zandianas a
'discovery sanction. When default is entered as a result of a discovery s_anction-, the non-

{l offending party need only es.taBlish a prima facie.case in order to obtain‘a default judgment.

|| Foster v. Dingwall, 126 Nev. Adv. Op. 6,227 P.3d 1042, 1049 (Nev. 2010) (default judgment

{| entered and upheld aﬁer-ple'.adjngs-were stricken as a result of discovery sanction). Where a

district courf-enters default, the facts alleged inthe ple_adingé will be deeiried admitted. Id,

citing Estate of LoMastro v. American Family Ins., 124 Nev. 1060, 1068, 195 P.3d 339, 345n.
‘} 14 (2008) Thus, the distict court shall consider the allegations deemed admitted to determine |

whether the non-offending party has established a prima facie case for liability. Foster, 126

|| Nev. Adv. Op. 6,227 P.3d at 1050.

" TheNevada Supreme Court has deﬁncd a “prima facie case” as the “sufficiency of

.‘evidenc'e in‘order to send the question to the jury.” Id., citing Vancheri v. GNLV Corp., 105
Nev. 417,.420, 7_77 P.2d 366, 368 (1989). A prima facie case is supported by sufficient

evidence when enough evidence is produced to.permit a trier of fact to infer the fact at issue

and rule in the party's favor. Foster, 126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Black's

|\ Law Dictionary’1310 (9th ed. 2009). Where the non-oﬂ"cndii_;g party seeks monetary relief, a
prima facie caserequires the non-offending party to establish that the oﬁ‘e’nding'. party's

conduct resulted in damages, the amount of which is proven by substantial evidence. Foster,

126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Vancheriv. GNLV Corp., 105 Nev. at 420, 777

{|P.2d at 368.

As a result, all of the averments in Plaintiff’s Coniplaint, other than those as to the
amount of damage, are admitied. See supra; see also NRCP 8(d). As set forth herein, a prima
facie case exists fér Plaintiff’s claims for relief for each of his causes of action and: Plaintiff

has presented substantial evidence on the amount of damages he has incurred asa result of

5
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10

12

13

14

15

16

17

18 |
10 || the injured party should receive full compensation for his actual losses.” Winchell v. Schiff;

20 11193 P.3d 946, 950-951 (2008), guoting Bader, 96 Nev. at 356, overruled on other grounds by

21
22 |

23 |

0g Patents, and had a royalty interest in the ‘073 and *724 Patents.-Complaint, 1y 9-14.

25 ]

»c ||the Patents. Id, § 15; Margolin Decl,, Exhibit 2. Defendanits failed to pay Mr. Margolin for

27 |} interfering with his property rights in the Patents. Id. at ] 22-24. Defendants’ retention of

28

|| Defendants’ various tortious actions. See supra.; see also Amended Complaint; Declaration of

Jed Margolin in Support of Application for Default Judgment (“M_ar_go]in Decl.”), dated

113/27/13, § 3, Exhibit 2. As such, Plaintiff respectfully requests that judgment be entered in the

manner set forth in the proposed Default Judgment filed and served herewith.

A. MR.MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR CONVERSION

Conversion is “a distinct act of dominion wrongfully exerted over another's personal

property in denial of, or inconsistent with his title or rights therein or in derogation, exclusion,

or defiance of such title or rights.” Evans v. Dean Witter Reynolds; Inc., 116 Nev. $98_, 606
1(2002), quoting Waniz v. Reédfield, 74 Nev. 196, 198 (195 8)) ‘Fu_r,__t_her, conversion 1s an-act of
11 general intent, which does not require wrongful intent and'is not excused by care, good faith,
g ‘or lack of knowledge. Id, citing Bader v. Cerri, 96 Nev. 352, 357 n. 1 (1980). Conversion

-applies to int_angibl_e» property to the same extent it applies'--‘gd tangible property. See M.C.

Multi-Family Development, LL.C. v. Crestdale Associates, Ltd., 193 P.3d 536 (Nev. 2008),

' _ciﬁng Kremen v. Cohen, 337 F:3d 1024, 1030 (9th Cir.2003)(expressly rejecting the rigid

limitation that personal property must be tang'ibl'e-in_ order to be the subject of a conversion
claim).

When a conversion causes “a serious interference to a party's rights in his property ...

Evans, 116 Nev. at 608, 611, The return of the property converted does not nullify the

conversion. Bader, 96 Nev. at 356,

As set forth in the Amended Complaint, Mr. Margolin owned the *488 and ‘436

Defendants filed false assignment documents with the USPTO in ofder to-gain ‘dominion over

| Mr. Margolin®s Patents is inconsistent with his ownership interest therein and defied his legal

6
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11

12
13 || Patents. Id; see also Amended Complaint, { 11-14 (showing royalty agreement). The
14 .
15 |

16

17

18

19

20

21 ;
22 |
23
24 |

25 |

26

27

28

|l zights thereto. Id. As a direct and proximate result of Defendants® conversion of Mr.
|| Margolin’s Patents, Mr. Margolin has suffered damages in the amount of $300,000, which

includes the amount Mr. Margolin paid in attorneys’ fees in the Arizona Action where the

Court ordered that the USPTO correct record title to the Patents (plus pre-judgment interest

{[ and costs — discussed below). Margolin Decl,, 9 4, Exhibit 3.

The $300,000 in damages also consists of $210,000 that would have been paid to

| Plaintiff pursuant to a patent purchase agreertienit that was terminated as a result of the

": De_fendaﬁts’-' actions as stated in the Amended (i;omplaint. See Margolin Decl., §5. Plaintiff
|| will:provide documentation. or specific details of the purchase agreement to the Court in

|| camera because of the conﬁdénti.alif:y proyis_ioxis in ﬂ_le_.-_agreemel_lt-. Id. Alsb-, Plaintiff can

state _fhat:_on April 14, 2008, OTG entered into a purchase-agreemerit to sell the ‘073 and ‘724

patents to ariother entity which would have netted Plaintiff’ $210,000 on the sale of the-

purchase agreement also included a provision for post-patent sale royalty payiients which
‘would have provided additional substantial income to the Plaintiff, which post-patent sale
toyalty payment damages ate not being claimed here. Jd. Finally, the April 14, 2008 purchase

| agreement provided the purchasing entity an opportunity to conduct due diligence regarding

the Arizona Action prior to consummation of the sale. /4. On June 13, 2008,:the purchasing

[ entity wrote OTG and stated that they had completed their due diligence investigation and

deterinined that the Patents and/or the Arizona Action were not acceptable and therefore the

purchase agreement was tetminated, Jd. Thus, the purchase agreement was fer'minate& .
because of Defendants’ actions as stated herein and in the Amended Complaint. Id.
‘Mr: Margolin has stated a claim for conversion and presented evidence to. support that

claim and resulting damages.

B. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLA]MS FOR TORTIOUS INTERFERENCE

"In Nevada, an action for 1nte1;1t10na1 interference with contract requires; (1) a valid and

|| existing contract; (2) the defendant's lglowl'edge of the contract; (3) intentional acts intended or

7
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10 |

11
12
13
14

15

16

18 -
19 |
20 the defendant's knowledge of this pr05pective_.'relatioh3hip; 3) the intent to harm the plaintiff
2t by preventing the relationship; 4) the absence of privilege or justification by the defendant;

2 and, 5) actual harm to the plaintiff as a result of the def_cnd_a_:it's conduct. Leqviit v. Leisure

23 Sports Incorporation, 103 Nev. 81,88 (Nev. 1987).
2
25

26 1| of the Patents when Defendants filed the fraudulent assignment documents with the USPTO

27 4

28 |

17 |

| designed to disrupt the contractual relationship; (4) actual disruption of the contract; and (5)
Hresulting damage." JLJ Indus., L.L.C. v. Bennett, 119 Nev. 269, 274 (2003), citing Sutherland

v. Gross, 105 Nev. 192, 772 P.2d 1287, 1290 (1989)). “At the heart of [an intentional

1l interference] action is whether Plaintiff has proved intentional acts by Defendant intended or-
|| designed to disrupt Plaintiff's contractual relations....” Nat. Right to Life P.A. Com. v. Friends
|} of Bryan, 741 F. Supp: 807, 814 (D. Nev. 1990). |

Here, the facts alleged inthe Amended Com_plain__t and admitted by Defendants prove

|| that Defendants intentionally inteifered with Mr. Margolin’s contract with OTG for the

| payment of royalties by filing false assignment documents with the- USPTO. Amended

Complaint, {4 26:30. Because the loss of title to the Patents prevented Mr. Margolin and OTG

{| from licensing the Patents, no royalties were paid. The 'iﬂe';gal,act of filing “forged, in'vali_d
{ ::l[iand] void” documents with the USPTO support thaf Defendants had the requisite intent:to
interfere with Mr. Margolin's contract to- collect royélﬁes_. See Margolin Decl., Exhibit 2. As

a direct and proximate result of Defendants’ interference of Plaintiff’s contract with OTG,

Plaintiff has suffered damages in the amount of $300,000, as related above.

C. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR INTENTIONAL INTERFERENCE WITH
PROSPECTIVE ECONOMIC ADVANTAGE

Interference with prospective economic advantage requires a showing of the following

elements: 1) a prospective contractual relationship between. the plaintiff and a third party;2)

As alleged in the Amended Complaint, Mr. Margolin and OTG had already licensed

the ‘073 and 724 Patents and were engaging in negotiations with other prospective licensees

with the intent to disrupt the prospective business. Complaint, ] 32-35. Asa result.of

488



10}

11
12
13
14

15

16 }|
1| retention of the benefit, Plaintiff suffered damages in the amount of $300,000, as related

17

19

20

- connection, assodat_ioh with another person, or knowingly making a false representation in the
“ ‘course of business constitutes unfair trade practices. By filing a fraudulent assignment
?3' document with the USPTO, Defendants knowingly made a false representation to the USPTO
“ that Mr. Margolin and OTG had assigned the Patents to Defendants. See Amended Complaint,
25

26

27 |

28

! Defendants’ abt_s, Plaintiff’s prospective business relationships were disrupted and Plaintiff has

suffered damages in the amount of $300,000, as stated above.

D. MR.MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR UNJUST ENRICHMENT

Unjust enrichment is the unjust retention of a benefit to the loss of another, or the

retention of money or property of another against the fundamental principles of justice or

equity and good conscience. Mainor v. Naulf, 120 Nev. 750,763 (Nev. 2004);

{| Nevada Industrial Dev. V. Benedetti, 103 Nev. 360,363 n. 2 (198-‘7)_._ The essential elements. of

a claim for unjust enrichment are a benefit conferred on the defendant by the plaintiff,
appreciation-of the defendant of such benefit, and acceptance and retention by the defénc_lant_- of
sich benefit: Topaz Muual Co., Iné. v, Marsh, 108 Nev. 845, 856 (11992)_5_ quoting

|| Unionamerica Mtg. v. McDonald, 97 Nev. 210, 212 (1981).

As set forth above and in the Amended Complaint, Mr. Margolin conferred a benefit

on Defendants when Defendants took record title of the Patents. See Amended Complaint, §

1115. Defendants retained this benefit for approximately eight months and failed to provide any

payment for title o the Patents. /d. at{f 15-18. As a direct result.of Defendants’ unjust

18 above.

E. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO
SUPPORT HIS CLAIM FOR UNFAIR TRADE PRACTICES

Under N.R.S, § 598.0915, knowingly making a false répresentation as to affiliation,

1197:15, 42-43. As a result of Defendants” false representation, M. Margolin was deprived of

his ownership interests in the Patents for a period of app;roximatel_y eight months.

The United States District Coust for the District of Arizona tuled that OTC had no

| interest in the ‘073 or “724 Patents, and that the assignm!ent_ documents Defendants filed with

9
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11

12 _ S , _ e
1| 598.0999(3), which states: “The court in any such action'may, in addition to any other relief or

13
14

15

"\ the Court for review: I
18 !
19§
20
21 |
22

23 .

24

27 |

28 112007, See supra. The controlling interest rate as of July 1, 2007 was 8.25%: See McMillen

{|14.
25

26

the USPTO were “forged, invalid, void, of no force and effect.” Margolin Decl,, Exhibit 2.
 Accordingly; Plaintiff has stated a claim for deceptive trade practices and has presented
| evidence to support that claim and the resulting damages in the amount of $300,000, as stated

1} above.

In addition; Plaintiff’s damages should be trebled pursuant to NRS 5_98.0999(3), which

states as follows:

The court may require the natural person, firm, or officer or managing agent of
. the corporation or association to pay to the aggneved party damages on all
' profits derived from the. knowmg and willful engagement:in a decepuve trade
" practice and treble damages on all damages suffered by reason of the dcceptlve
_trade practice.

Id AC_cordingly_, Plaintiffs $300,000 in damages shiould be trebled to $900,000.

Also, Plaintiff is entitled to his attorney’s fees and costs in this action pursuant to NRS

{| reimbursement, award reasonable attorney’s fees and costs.” Plaintiff’s attorney’s fees in this
case are $83,761.25 to date. McMillen Declaration (“McMillen Decl.”), §2. Plaintiff’s costs
4} in this case are $25,021.96. McMillen Decl., § 3. The total fees and costs in this case are-

16 :
1] $108, 783 21. As stated.in the McMillen Decl, Plaintiff will provide its ledger in.camera to

E. MR. MARGOLIN IS ENTITLED TO PREJUDGMENT INTEREST
NRS 99.040(1) provides; in pertinent part:

When there is no-express contract in writing fixing a different rate of interest,
interest miust be allowed at a rate equal to the prime rate at the largest bank in
Nevada, as ascertained by the Commissioner of Financial Instltutlons, on
January 1, or July 1, as the case may be, 1mmed1ately preceding the date of'the:
transaction, plus 2 percent, upon all money from the time:it becomes due...

In Nevada, the prejudgment interest rate on an award is the rate in effect at the time the

| contract between the parties was signed. Kerala Properties, Inc.' v. Familian, 122 Nev. 601,

1604 (2006). As set forth above, Defendants committed the tortious acts on December 12,

10
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o6 }}judgment or to carry it into effect, it is necessary to take an account or to determine the amount

12 |

Decl., Exhibit 1 (Prime Interest Rate table and information from the Nevada Division of
Financial Institutions). As a result, the proper interest rate for calculating prejudgment interest
is 10.25%. 1d.; NRS 99:040.

As of December 12, 2007, the amount of $900,000 was due and owing to Mr.

EMaIg’,olin. Margolin Decl., q 4, Exhibit 3. As a result, that amount has been due and owing for
|| at least 1,933 days (December 12, 2007 to March 27, 2013). The prejudgment interest amount
is therefore $488,545.89 (.1025 x 1,933 days x $900,000 divided by 365).

F. MR. MARGOLIN IS ENTITLED TO COS'I:‘S
NRS 18.020(1)-(3) provides; in pertinent part:

Costs must be allowed of course to the prevaﬂmg party agamst any -adverse party
against whom Judgmcnt is rendered, in the following cases: 1) in'an action for the
recovery’ of real: property or a possessory right thereto; 2) in an action to recover the
possession of personal property, where the value of the property amounts to more
‘than $2,500. The value must be determined by the jury, court or master by whom
the action is tried;’ 3) in an action for the recovery.of money or damages, where the
plaintiff seeks to recover more than $2,500.

Id.

If the Court grants this- Application, Mr. Margolin will be the prevailing party under

| NRS 18.020 and will therefore be entitled to costs thereunder. As discussed herein and in the

Complaint, Mr. Marg_oli_n is seeking to recover the value of property valued in excess of

19 11 $2,500 as well as money and damages in the amount of $900,000.

To date, Mr. Margolin has incurred costs in the amount of $25,021.96. McMillen
Decl,, § 3.
G. INTHE EVENT THE COURT IS NOT INCLINED TO ENTER
DEFAULT JUDGMENT AGAINST DEFENDANTS IN THE AMOUNT

AND MANNER REQUESTED MR. MARGOLIN REQUESTS ORAL
ARGUMENT ON ITS APPLICATION

NRCP 55(b)(2_) provides i in pertinent part: “[i]f, in order to enable the court fo enter

any other matter, the court may conduct such hearings or order such references as it deems
|

11

57 of damages or to establish the fruth of any averment by evidence or to make an investigation of |
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{| necessary and proper....” Id. In the event the Court is not inclined to grant the requested

relief and enter the Proposed Default Judgment in Mr, Margolin’s favor based on this

|} Application alone, Mr. Margolin respectfully requests that oral argument be heard on this

matter and on Mr. Margolin’s claims for relief,

IV. CONCLUSION

In light of the foregoing, Plaintiff respectfully requests that this Application for Defautt

{{ Judgment be granted, and the attached Default Judgmerit entered. As stated above, Plaintiffis
il entitled to treble damages in the amount of $900,000; prejudgment interest in the.amount of
.'$4.88,_545,..89_; attorney’s fees in the amount of $83-,76-1:-.2"5v; and costs in the amount of |

$25,021.96; for a total judgment of $1,497,328.90.
'AFFIRMATION PURSUANT TO NRS 239B.030
The ﬂﬁdetsigned does hereby affirmi that the-preceding document does niot.contain the
social security number of aniy person.

Dated this 16™ day of April, 2013,

BY: . '
Mﬁthew D. Francis (6978)

Adam P. McMillen (10678)

WATSON ROUNDS

5371 Kietzke Lane

Reno, NV 89511

Telephone 775-324-4100

Facsimile: 775-333-8171

Attorneys fbr Plaintiff Jed Margolzn

12
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of Watson Rounds, and that on

|} this date, I deposited for mailing, in a sealed envelope, with first-class postage prepaid, a true
|land correct copy of the foregoi_r_l_g document, Application for ]_),efa_ult_ Judgment, addressed as |

N follows:

Reza Zandian
8401 Bonita Downs Road
Fair Oaks, CA 95628

Optima Technology Corp. |

{{ A California corporation .
|| 8401 Bonita Downs Road
‘Fair Oaks, CA 95628

|| Optima Technology Corp:
:A'Nevada corporation

8401 Bonita Downs Road.

|| Fair Oaks, CA 95628
13

i Reza Zandian

8775 Costa Verde Blvd. #501

15 || San Diego, CA 92122
| Optima Technology Corp.
{1 A California corporation

17

8775 Costa Verde Blvd. #501
San Diego, CA 92122

19 |{ Optima Technology Corp.

|| A Nevada corporation

8775 Costa Verde Blvd. #501

1|'San Diego, CA 92122

Dated: April 16,2013

13
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5
e | -
7 In The First Judicial District Court of the State of Nevada
g In and for Carson City !
ot ' |
_ 1JED M‘ARGOLIN_, an individual,

| Plaintiff, | CaseNo.: 09000579 1B

20 7
21 |}
22 41

23 } Patent”), United States Patent No. 5,904,724 (“the ‘724 Patent”), United States Patent No.

24

27 |}

| Dept. No:: 1

. DEFAULT JUDGMENT

Defendants.

1, Jed Margolin do hereby declare and state as follows:

1. I am the nam_t_a_d inventor on United States Patent No. 5,566,073 (“the ‘073

el ‘5 978,488 (“the ‘488 Patent”) and United States Patent No. 6,377,436 (“the ‘436 Patent™)
254 '
(collecﬁvely “the Patents”).

26 ||

2. Attached as Exhibit 1 is-a true and correct copy-of the Aménded Answer,

284 _;Countcrcléims, Cross-Claims and Third-Party Claims filed in the action captioned Universal

" | DECLARATION OF JED MARGOLIN |
| IN SUPPORT OF APPLICATION FOR :
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|{ Finally, the April 14, 2008 purchase agreement provided the purchasing entity an opportunity
24 11

25

26 |}
27 9

28

{|4vionics Systems Corporation v. Optima Technology Group, Inc., No. CV 07-588-TUC-RCC

|| (the “Arizona Action™).

3. Attached as Exhibit 2 is a trie and correct copy of the August 18, 2008 Order

| ‘from the Arizona Action.

4, After Defendant Zandian filed the forged and invalid assignment document

1| with the USPTO relating to the Patents, I was forced to spend $90,000 in attorneys’ fees in the
__ :Arizona.A_c_tion where the Court ordered that the USPTO correct record title to the Patenté.

1l Attached as Exhibit 3 are true and correct copies of the records from my bank showing thiree

: :tfansfersi of-SS0,000 cach. 1Tw§_ n'axlsférs_ wéht.‘;o thixna Technology Gfdliﬁ- and one transfer

11 |} went directly to the attorneys representing Optima Technology Group and myself. The three

transfers were for the payment of attomeys” fees in‘the Arizona Action.

5. I was'to be paid $210,000 pursuant to a patent purchase agreement that failed

{{ as a proximate result-of the Defendants’ actions as stated in the Amended Complaint, Icannot
15 ; , : :
li publicly provide documentation or specific details of the actual purchase agreement because of |

16 A |

the confidentiality provisions in the agreement. However, I will provide the Court with

1g || documentation of the agreement so the Court can review the agreement in camera. Also, on

April 14, 2008, Optima Technology Group enttered into a purchase agreement o sell the ‘073

and ‘724 Patents to another entity-which would: have netted me $210,000 on the purchase price :

{] of the subject Patents alone. The purchase agreement also included a provision for post patent

sale royalty payments which would have provided me with additional substantial income.

to conduct due diligence régarding the Arizona Action: On June 13, 2008, the purchasing
entity wrote Optima Technology Group and stated that they had completed their due diligence

investigation and determined that the Patents and/or the Arizona Action were not acceptable
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j-and therefore the purchase agreement was terminated. Simply _put. the purchase agreement

 was terminated because of Defendants” actions.

1 declare under _'penalty of perjury that the foregoing is true and correct to the best of

1| my knowiedge.

Dated: April 8, 2013.
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AFFIRMATION
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding

: document does not contain the social security number of any person.

Dated: April 16, 2013.
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13
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14 |
|| Dated: April 16,2013
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26 |
27 |

28 4]

25

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee 6f Watson Rounds, and that on 1
{ this date, I deposited for mailing, in a sealed envelope, with first-class postage prepaid, a frue
and correct copy of the foregoing document, DECLARATION OF JED MARGOLIN IN
:S'UI’PORT OF APPLICATION FOR DEFAULT JUDGMENT, addressed as follows:

'Reza Zandian

8775 Costa Verde Blvd. #501

|| San Diego, CA 92122

1] Optima Technology Corp.
‘A California corporation

8775 Costa Verde Blvd. #501

Optima Technology Corp.

ANevada corporation

8775 Costa Verde Blvd, #501
| San Diego; CA 92122
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1f CHANDLER & UDALL, LLP
|l ATTORNEYS AT LAW

-} 4801 E. BROADWAY BLVD., SUITE 400
- TUCSON, ARIZONA 85711-3638
"Telephone: (520) 623-4353

Fax; (520)792-3426
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Case 4:07-cv-00588-k . o Document 38 Filed 01/24/08 Paye 1 0f 33

- UNIVERSAL AVIONICS SYSTEMS

. CORPORATION,
Plaintiff,
Vs,

OPTIMA TECHNOLOGY GROUP, IN o

| OPTIMA TECHNOLOGY CORPORATION,
' ROBERT ADAMS and JED MARGOLIN,

Defendants

' OPTIMA TECHNOLOGY INC. a/k/a

OPTIMA TECHNOLOGY GROUP,INC., a

| corporation,

Counterclaimant,

UNIVERSAL AVIONICS SYSTEMS
CORPORATION, an Arizona corporation,

Counterdefendant

.,OPTIMA TECHNOLOGY INC ke

OPTIMA TECENOLOGY GROUP, INC a
corporation,
Cross-Claimant,

g vs.

i orTMA TECHNOLOGY CORPORATION 1

a corporation,

.Cross-De'fendan_t

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

NO. CV-00588-RC.

JURY TRIAL DEMANDED

_Assigned'to: Hon. Raner C. Collins
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Case 4:07-cv-00588-RL. Document 38 Filed 01/24/08 Page 20f 33

OPTIMA TECHNOLOGY INC. a/k/a
OPTIMA TECHNOLOGY GROUP,INC,, a
corporation,

Third-Party Plaintiff,

Third-Party Defendants.

Defendant/ Counterclaimant/Cross-Claimant/Third-Party Plaintiff Optima '-_I:_’echnqlo gy
|l Inc. a/k/a Optima Technology Group Inc. (hereinafter "Optima"), by and th_rough_unde'rsi__gned |
| counsel, hereby submits its dmended Answer to the Plaintiff's C-'gmplaint'herein,'i__ncl_uding--its‘ '

-Counterclaims, Cross-Claims and _I;’hird-Party Claims herein.

As stated in Optima’s original Answer, due to its contemporanecusly-filed Motion to

| Dismiss asserting that Counts V, VI and 'VII fail to state a claim against Optima, Optima
'.  answers here_in.tl-'lc} general allegations of the Complaint, and those of Counts I-IV, and will
amend this Answer to answer Counts V, VI and/or VII at such time, and to the extent that, thé |
1 ‘Court herein denies that Motion in whole or in part. See Rule 12(2)(4), Fed.R.CivP. L
The -'foll_'owing paragraphs are in response to the allegations of the correspondingly ':

_1 sumbered paragraphs of the Complaint;

Deny the aﬁégatidns of Plaintiff’s Introductory Paragraph (page 1 line 19 through page .-'

=2
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Case 4:07-cv-00588-R_. Document 38 Filed 01/24/08 P':age 30f33

2 line 3 of the Complaint).

1. Admit that the Complaint seeks declarations of invalidity and non-infringement

' ,J interference. Deny validity of all such assertions and claims. Deny all re_main_'_ing allegations. ‘E

1

THE PARTIES
2. Deny for lack of knowledge.

and has been and does business as Optima Technology Inc.
“OTC”) has no relationshjp whatsoever to Optima.
Chief Executive Officer of Optima.

6. Denied.
7. Denied.

4l remaining allegations.

-3-

 of U.S. PatentNos. 5,566,073 (the “‘073 patent”) and 5,904,724 (the “*724 patent”).? Admit |

that the Complaint asserts claims for breach of contract, unfair competition and ncglig'ent-"

3. Admit. Afﬁrmativeiy allege that Optima Technolo gy Group Inc. is alsoknown |
4: Denied. Affirmatively allege that Optima Technology Corporation (hereinafter - _

5. - Denied. Affirmatively alleg_e_d"that Deferidant Robert Adams (“Adams™) is the |

8, Adinit that the Complaint seeks declarations of invalidity and non-infringement
of the *073 patent and the “724 patént, and asserts Claims for breach of contract, unfair »

competition andegligent interférence. Deny validity of all such assértions and claims. Deny
9. Admit that the Court has originaljurisdiction over Counts I-IV of the Complaint

asserting non-infringem entandinvalidity of the Patents (although Optimadeniesthe assertions |

and validity of those claims) as to Defendant Optima. Affirmatively allege that co-Defendant |

?The ‘073 patent and the ‘724 patent are co llecﬁ\}ely referred to herein asthe “Patents.” |
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Case 4:07cv-00588-k _ Document 38 Filed 01/24/08 P:age 4 of 33

h

i OTC, to the extent that it purportedly exists, does not own or have any other interest in the

VI of the Complaint. Deny all remaining allegations.
10. Deny. .

THE PATENTS-IN-SUIT

11, Admit that the '073 patent’is duly and:legally issued and is valid; Admit thata

or interest in the '073 patent. Deny all remaining allegations.

k. 12.  Admit that the '724 patent is duly and legally issued and is valid. Admit thata

assigned to Optima which is the current owner of the '724 patent.. Deny that OTC has any right
orinterest in the '724 patent. Deny all remaining allegations.

13.  Admit that Defendant Jed Margolin at one time granted a Power of Attorney to

longer valid or in force. Deny all remaining allegations.

FACTS

4.

_Pgt,e]_zts. Deny thatthe Court has jurisdiction over Counts V, VI and VII of the Complairt, and :
|l affirmatively allege that Plaintiff lacks Ar'tiCIe I standing with respect thereto. Affirmatively |
It allege that Counts V, VI and VII fail to state 4 claim against Optima as asserted in Optima's -

|| Motion to Dismiss. Deny that the-(_:_ol_ll’t has supplemental jurisdiction over Counts V, VI and |

 copy of the '073 patent is attached gs.’Exhibit 1 to the C’ompldini. Admiit the '073 patent was
assigned to Optima which is the current owner of the '073 patent. Deny that OTC hasany right .

copy of the '724 patent is attached as Exhibit 2 to the Complaint. Admit the '724 patent was

Optima. Admit that4 copy of the Power of Attorney is attached as Exhibit 3 to'the Complaint.
A&mit that the Power of Attorney appointed "Optima Technology Inc. - Robert Adams, CEO" i
' as_Margo lin's agent with respect to the Patents. Affirmatively allegé that OTC has and had no |
| right or interest under the Power of Attorney. Affirmatively allege that the Power of Attorney §
: was superseded by an assignmen_t of the Patents to Optima prior to the filing of the Complaint

|f herein. Affirmatively allege that the Power of Attoiey was subsequently revoked and is no ::

14, Adfpit that Adams communicated (as CEO of Optima) with Plaintiff's counsel.
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Case 4.07-cv-00588-Kk .~ Document 38 Filed 01/24/08 Paye 5 of 33

b

{l remaining allegations.

15.  Admit that Jed Margolin communicated with Adams (as CEO of Optima), and
| that the text of Exhibit 5 to the Complaint speaks for itself. Deny all remaining allegations, |

1 Paragraph 16 of the Complaint were m his capacity-as CEQ of Optima.

© o 9 o A WwN

}l of Optima) communicated with Plaintiffs counsel. Affirmatively allege that the text of |

| Exhibit 5 to the Complaint speaks for itself. Deny all remaining allegations.

L T s}
e ]

' 18. Admit that Adams communicated (as CEO of Optima) with Plaintiff and its
| counsel. Admit that Plaintiffis/was infringing on the Patents, Affirmatively allege thatthetext

| of Exhibit 5 to the Complaint speaks for itself. Deny all remaining allegations,

[
A L A W

counsel. AfﬁrmaﬁVer.allege that the text of Exhibit 6 to the Complaint speaks for itself., '

e
~

| Deny all remaining allegations.

— -
O [}

| counsel. Affirmatively allege that the text of Exhibit 7 to the Complaint speaks for itself: |

[\
(=]

|| Deny all remaining allegations.

[\
—

22. Admit. Affirmatively. ialiege- that Adams" alleged actions as described in

N
o

.-_Paragraph 22 of the Complaint were in his capacity as CEQ of Optima.

N
w

23.  Admit, Affimatively allege that the text of Exhibit 8 to the Complaint speaks |

NN
[P

|l foritself. Affirmatively allége t}iat Plaintiff, through its actions, has waived its rights under
| Exhibit 8 to the Complaint.

‘N
=5

I Affirmatively allege that the text of Exhibit 4 to the Complaint speaks for itself. Deny all |

# that Adams (as CEO.of Optima) communicated with Plaintiff's counsel. Affirmatively allege
- 16. Admit. Affirmatively ’-,allcgc. that Adams' alleged actions as described in |

17.  AdmitthatPlaintiffis/was infringing on the Patents. Admit that Adams (as CEO 1

19.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its
| counsel. Admitthat Plaintiffis/was infringing on the Paients. Deny all remaining allegations; | "

20.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its |

21.  Admit that Adams comimunicated (as CEO of Optima) with Plaintiff and its |
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Case 4:07-cv-00588-R. . Document38 Filed 01/24/08 Paye 6 of 33

Deny all remaining allegations.

4| that the following persons aftended the meeting on behalf of Plaintiff: Donald Berlin, Andria |

| Poe, Paul DeHerrera, Frank Hummel], Michael P. Delgado, and Scott Bornstein. Deny all

-remaining allegations.
| 26.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its

[ 'coniisél. Deny all remaining zill_cg;ﬁtibh‘s.

EC-T--UE E- N IR T

27.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its

-
=.

28.  Deny.

(R Y
N =

{i allegations,

bt
w

30.  Admit that OTC, which is upon information and belief owned and controlled by

ok
o

lf Reza Zandian a/k/a Gholamreza Zandianjazi, may have been involved in filing numerous

16 § and/or frivolous state court lawsuits. Deny all remaining allegations. Affirmatively allege that
17 } OTC, and any such lawsuits, are completely unrelated to Optima. _
i8 31.  Admit that Adams communicated (as CEO'-qf.- Optima) with Plaintiff and its
19 -' : COUnéel. Affirmatively allege that the text of Exhibit 10 to the Complaint speaks for itself. '
20 ' Deny all remaining allegations.

21 32. Deny for lack of knowledge.

29 33. Deny Plaintiff's "conclusion" for lack of knowledge. Deny all remaining "

03 |f allegations.

2 4'5 34.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its |

" 56 | themselves. Deny all remaining allegations.

24.  Affirmatively allege that the text of Exhibit9 to the Complaint speaks for itself. |

25.  Admit second sentence of Paragraph 25 of the Complaint to the extent it asserts |

29.  Admit that Jed Margolin communicated with Plaintiff. Deny all-remainin_g-'i“

o5 || counsel. Affirmatively allege that the text of Exhibits 11 and 12 to the Complaint speak for 1
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Case 4:07-cv-00588-R. ~ Document38 Filed 01/24/08 Pauge 7 of 33

© K N A W

13 ]

fl counsel, Affirmatively allege that the text of Exhibit 13 to the Complaint speaks for itself.

! Deny all remaining allegatlons

i counsel. Deny allegations regarding communications to which Optima was nof a party forlack :

| of knowledge. Dény all remaining allegations.

37. Deny forlack of knowledge

Deny all remaining allegations.

Deny all remaining- allegatlons

counsel. Afﬁ_rmatively allege that the text of Exhibit 16 to the Complamttspe_aks for itself.

Deny all remaining-allegations.

| for itself.
43.  Admit.
CLAIMS FOR RELIEF:
_.. COUNT ONE

| set forth herein.’

35,  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its

36. Admit that Adams communicated (as CEO of Optima) with Plaintiff and its |

38.  Admit that Adams commumcated (as ‘CEO of Optlma) with Plamuff and its {
counsel. Afﬁrmativeljf'allege that the text of Exhibit 14 to the Complaint speaks for itself.
39.  Admit that Adams-communicated (as CEO of Optima) with Plaintiff and its |

40.  Admit that Adams communicated (as CEO of Optima) with Plaintiff and its »

41,  Admit. Affirmatively allege thatthe text of Exhibit 17 to the Complaint speaks ": ,

42.  Admit. Afﬁrmativ.ely allege thatthe text of Exhibit 17 to the Complaint speaks i

44.  Optima repeats and restates the statements of paragraphs 1-43 above as if fully 1
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Gase 4:07-cv-00588-R. Document 38 Filed 01/24/08 Paye 8 of 33

45. Deny that Optima made an "unreasonable" licensing demand of Plaintiff. }
Otherwise admit with respect to Optima. Deny that OTC has any right or interest in the

i Patents. Deny all remaining allegations.

46.  Deny.

47.  Admit that Plaintiff seeks a declaration as described iri Paragraph 47 of the

Complaint. Deny that Plaintiffis entitled to sucha décl_a‘rat‘ion_._ Deny all remaining alle gations. |

48.  Optima repeats and restates the statements of paragraphs 1-47 above as if fully
set forth herein. '

49.  Deny that Optimamade an "unreasonable" licensing dsmand of Plaintiff. Admit |

| with respect to Optima. Deny that OTC has-any right or interest in the Patents. Deny all

{ remaining allegations.

50.  Deny.

51.  Admit that Plaintiff seeks a declaration as described in Paragraph 51 of the

Cbmp’-lain’ t. Deny that Plaintiff is entitled to such a declaration. Deny-all remaining allegations. ’

Declaratory Judgment of Non-Infringement of the '724 Patent

52.  Optima repeats and restates the statements of paragraphs 1-51 above as if fully

 §| set forth herein.
53.  Deny that Optima made an "unreasonable” licensing démand of Plaintiff. )
5 || Otherwise admit with respect to Optima. Deny that OTC has any right or interest it the

Eatents. Deny all remaining allegations.

54. Deny.

55.  Admit that Plaintiff seeks a declaration as described in Paragraph 55 of the

Complaint, Deny thatPlaintiff is entitled to such a declaration. Deny all remaining allegations. |

»‘-.8-.
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Case 4:07-cv-00588-RL _ Document 38 Filed 01/24/08 Paye 9 of 33

ot

COUNT FOUR

{i set forth herein.

f| remaining allegations. :
i

5 8. Deny.

W 0 NN R W N

P
=

—
o

fry
N

1 in part. See Rule 12(2)(4), Fed,R.Civ.P.
| GENERAL DENIAL

admitted hereifi.

EXCEPTIONAL CASE

to its attomeys’ fees and costs incurred in-connection Plaintiff’s stated claims in bringing this
action.

| AFFIRMATIVE DEFENSES

25 Defendant Optima asserts all available affirmative defenses under Rule 3(c),

26 } Fed R.Civ.P., including but not limited to those specifically designated as follows (Defendant

9-

56. Optima repeats and restates the statements of paragraphs 1-55 above as if fully |
57. Denythat Optimamade an "unreasonable" licénsing demand of Plaintiff. Admit :
f| with respect to Optima. Deny that OTC: has any right or interest in the Patéin't_s. Deny all
59, Admit that Plaintiff seeks a-declaration as described in Paragraph 59 of the | -
| Complaint. Deny that Plaintiffis entitled to stich a declaration. Deny all remaining allegations.
Defendant Optima has contemporaneously filed a Motion to Dismiss seeking to dismiss
il Counts Five through Seven of the Complaint against it for failure to stite a claim. As such, {

|}l Defendant Optima will amend this 4dnswer and respond to Counts V, VI and/or VII of the |

‘§ Complaint at such time, and to the extent that, the Court herein denies that Motion in whale or |
Defendant Optima denies each allegation of Plaintiff’s Complaint not specifically

This isan exceptional caseunder 35 U.S..C;_§ _2_85"in which Defendant Optima is entitled :
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Case 4.07-cv-00588-RCL  Document 38 Filed 01/24/08 Pays 10 of 33

1§ Optima hereby reserves the right to amend this Answer at any time that discovery, disclosure
o [ or additional events reveal the existence of additional affirmative defenses):

3 1. With respect to Counts V, VI and VII of the Complaint, Defendant Optima
4 || asserts those Rule 12(b)(6) defenses taised in its contemporaneously filed Motion to Disniiss |
5:_ including but not limited to: waiver; failure to plead in accordance with the standards
¢ | expressed under Bell Atlantic Corp. v; Twombly, ____U.S. __, 127 8.Ct. 1955 (2007); failure
71 ‘to establish Article IIl standing; lack of jurisdiction; inapplicability of California law.to
8-:: Optima; and failureto establish "unlawful” or "fraudulent" conduct as a predicate actto aclaim
g ) of California statntory Unfair Compgtition (Cal'ifi)m"ja_B'usines_s.a_nd.Profes_sions' code § 17200

10 f €t se9);

11 2. Laches;

'1.-2 _ .3,_ Waiver; and,

13 4, Estoppel.

is] © JURY TRIAL DEMAND _

15 ' Defendant Optima demands a jury trial on all claims and issues to be litigated in this
16 || matter. -

17 PRAYER FOR RELIEF _
1 8.'-:Ti WHEREFORE Defendant Optima requests that the Court enter judgment inits favoron |

19 || Plaintiff’s claims, deny Plaintiff any relief herein, grant Optima-its atforneys” fees and costs.
20 | ‘pursuant to applicable law, including but not limited to 35 U.S.C. § 285,and grantOptima such |
21 'J other and further relief as the Court deems reasonable and just. ]

Xy | Counterclaimant/Cross-Claimant/Third-Party Plaintiff Optima brings this civil action |

f against Counterdefendant Universal Aviomics Systems Corporation ("UAS"), against |

3 Except Where 0therw1se noted, all cap1tahzed tcrms herein are as defined in the
Q foregomg Amended Answer.

-
=10~ ‘
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Defendant Optima Technology Cor_por'ation, a corporation (“OTC”), and against |
{{ Third-Party Defendants Joachim L. Naimer and Jane Doe Naimer, husband and wif_e,-_and Frank

{ E. Hummel and Jane Doe Hummel.

THE PARTIES

Counterclaimant Optima is, and at all times relevant hereto has been, a Delaware |

‘corporation engaged in the business ofthe design, conception and invention of synthetic |

. |
vision systems. Optima is the owner of the '073 patent and. '724 patent.

Counterdefendant UAS is, upon infofmation and Be]iéf-, an Arizona cdrp oration who is

headquartered and does business in Arizona.

;QrQSS-D_efendant Opt_imé'-'_ﬂechnp_l_o gy‘Corporat_ion (“OTC) is, upon information and :.

belief, a‘California corporation.

Third-Party Defendants Joachim L. Naimer and Jane Doe Naimer (individually dnd |
collectively "Naimer") are, upon -inférmation and belief, husband and wife who reside -:
in California. Atall times relevant hereto, Naimer was at_:'ﬁng for the benefit of his |
‘marital community, and was acting as an agent, employee, servant and/or authorized _
representative of UAS, and within the course and scope of such agency, employment, '

service and/or representation. Upon information and belief Naimer is the President and

Chief Exccutive Officer of UAS.

Third-Party Defendants Frank E. Hummel and Jané Doe ,Hu_m'mei' (individually and
collep'tiv'ely "Hummel") are,upon information and belief, husband and wife who reside |
in Washington. At all times_rcigvant hereto, Hummel was acting for the benefit of his’ |
mantal commupity, and was a_c_tfin_g" as an agént, employee, servant and/or authorized
representative of UAS, arid within the course and scope of such agency, employment, |
servic_:__e and/or representation. Upon information and belief, Hummel is an officer or |

mana‘ging agent of UAS. Upon information and belief, Hummel is ‘the Vice |

President/General Manager of Engineering Research and Development for UAS,

-11-
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Upon information and belief, UAS, Naimer, and Hummel have transacted business in |

and/or committed one or more acts in Arizona which give rise to the claims herein.

JURISDICTION AND VENUE

The statements of all of the foregoing paragraphs are incotporated herein by reference |

as if fully set forth herein.

The Counterclaim, Cross-Claim and Third-Party Claim include claims for patent |
infringementand for declaratory judgment relating to ownership/rights in patents, which. |

arise under the United States. Patént Laws, 35 U.S.C.. §101 et seq. The amount in

controversy is in excess Qf'$1,000?000.

Jurisdiction of this Court is pursuant to 28 U.S.C. §§ 1331, 1367, 1338(a) and (b), and '

2201 et seq.

FACTS

The statements of all of the foregoing paragraphs are incorporated herein by reference

as if fully set forth herein.

Upon information and belief, with actual and/or constructive knowledge of the Patents _

UAS has sold and/or manufactured and/or used and/or advertised/promoted one-or more

products including those products designated by UAS as the Vision-1, UNS-1 and

TAWS Teirain and Awareness & Warmning systems all of which infringe one or the :

other of tlie Patents in suit ("Infringing Products™).

Optima informed UAS that the Infringing Products infringed upon the P atents prior to .‘

the filing of the Complaint heréin. Upon information and belief, despite such

notification UAS has continued to sell and/or manufacture and/or use and/or

advertise/promote the Infringing Products.

Upon information. and belief:

a.  Naimer was the moving force who originated UAS's concept of the Infringing

Products; and/or i

-12- ,
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b. Naimer was and is the Chief Executive Officer of UASS, thereby controlling UAS
and its actions, includiig- UAS’s decision to create, develop, manufacture,

market and sell the Infringing Products; and/or

c. Naimer knew and/or should have known of the Patents prior to this lawsuit; ::

and/or
d, Naimer knew of Optima’s allegations that UAS infringed upon the Patents prior

to this lawsuit; and/or

e Naimer knew of UAS’s actionsin the nature of those described in Paragraphs 25, :
31 and 33 of the Cormplaint and participated in and/or directed those UAS |

actions/efforts; and/or

f. It was at all times within Naimer’s authority and/or ability to stop UAS’s {

continued design, development, manufacturing, marketing and selling of the

Infringing Products but, after Naimer knew of the Patents, the allegations that

UAS infringed on the Patents and/or UAS’s actions in the nature of those |
described in Paragraphs 25; 31 and 33 of the Complaint, he did not stop UAS’s |

continued design, de*_v’éldpm_e_:nt, manufacturing, marketing a_nd.sélh'ng of the ;

Infringing Products; and/or

g It was at all times within Naimer’s. authority and/or ability to direct UAS to : _.
redesign, reﬁse and/or redevelop the Infringing Products such that they would |
no longer infringe on the Patents but, after Naimer knew.of the Patents, the
allegations that UAS infringed on the Patents and/or UAS’s actions in the nature |
of those described in Paragraphs 25, 31 and 33 of the' Complaint, he did not
direct UA S to rédesign, reviseand/orredevelop the_Il_Jﬁ_inging Products such that

they would no longer infringe.on the Patents; and/or

h; ‘Naimeér has continued to direct UAS’s design, development, manufacturing,

marketing and selling of the Infringing Products while knowing and/or intending |

-13-
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a.

for UAS to infringe on the Patents.

Upon information and belief:

Hummel was and is the Vice Presider_;t[G‘éner_al Manager of Engineering '

Research and Development: of UAS, the'reby controlling UAS’s design, ;

_ development and/or manufacture of the Infringing Products; and/or

Hummel was intimately ifivolved in UAS’s design and/or development of the —:.

Infringing Products; and/or

. Hummel knew. .and/or-,shduid-l'iaVe known 'of.th'_é; Patents prior to this lawsuit;

'._. and/or |

." Humimelknew:of Optima’s allegations that UAS infringed upon the Patents prior..

"to this lawsuit; and/or .7
Hummie] knew of UAS’s actions in t]_'iu: nature of those described in Paragraphs

25, 31 and 33 of the Complaint and participated in and/or directed those UAS |

actions/efforts; and/or

It was at all times within Hummel’s authority and/or ability to stop. UAS’s’ .'

continued .des_i_gg, developmentand/or manufacturing of the Inf_ringi'n_g' Products

but, after Hummel knew of the Patents, the allegations that UAS infringed on the .
Patents and/or UAS’s actions in the nature o f'-tho_s_e"deécﬁbed in Parag’fa'phs.-_Zﬁ , |
31 and 33 of the ‘Complaint, he did not étop UAS’s continued design, |
- d’eveiopmen-t and/or manufacturing of the Infringing Products; and/or
It was ‘at all times within Hummel’s authority ‘and/or ability to direct UAS to '

;ede’sig_x_i, revise and/or redevelop the Infringing Products such that they would |

no longer infringe on the Patents but, after Naimer knew of the Patents, the

aIle_gations that UAS infringed on the Patents and/or UAS’s actions in the nature t
of those desc_rib_edf in Paragraphs 25, 31 and 33 of the Complaint, he did not 1

direct UAS to redesign, revise and/or redevelop the 'Infringi:ng Products such that

'
{

-14- f
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they would no longer infringe on.the Patents; and/or

h. Hummel has continied to direct UAS’s design, development and/or |

manufacturing of the Infringing Products while knowing and/or intending for |

UAS to infringe on the Patents.

UAS and Optima entered into the contract attached as Exhibit 8 to the Complaintherein :
(hereinafter the “Co_ntract”_). Pursuant-to and under the terms of the Contract, thima |
provided to UAS a confidential power of attorney (hgreinaf_ter'thq.‘?ow_er of Attorney”) |

that .T'.e_d"Ma'I_go-lir_x (“Margolin”), as the inventor and then-éWner'.o.f the Patents, ﬁad -.3

previously executed. The Power: of Attorney provided, inter alia, that Margolix |

appointed “Optima Technology Inc: - Robert Adams CEO” as hisattorney-in-fact with: {

respectto (inter alia) the Patents, Under its express terms, the Power of Attorney could |

only be.exercised by ‘-‘Op_tima’Techno_logy Inc. -~ Robert Adams CEQ” and could only

be exercised by a signature in the following form: “Jed Margolin by Optima

Technology, Inc., c/o Robert Adamis, CEO his attorney in fact.” Optima hadnot and has
not at:anytimeplaced the Powerof Attorney in the public domain or otherwise provided

a copy of it, or made it available, to OTC.

UAS, through its duly authorized agents, employees and/or attormeys, provided the |

Power of Attorey (or a copy thereof) to OTC principal, director, officer and/or agent i

Gholamreza Zandianjazi. a/k/a Reza Zandian (“Zandian”). As of that time, neither |

Zandian rior OTC had ever received, been privy to, obtairied or had knowledge of the

Power of Attomey.
OTC does not have, and has never-had, any right, interest or valid claim to any right,

title or interest in or to eithér the Patents or the Power of Attomey.

UAS, by and through its authorized agents and attomeys Scott Bornstein (“Bornstein™) _
and'fo_r ‘Greenberg Tra'.uri_g-,_ LLP (“GT.”), informed, directed, advised, assisted, ‘ |

associated, agreed, conspirédl and/or engaged in a mutual undertakiﬁg with |

-15-
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Zandian/OTC to record the Power of Attorney with the U S. Patent and Trademark {

Office (-“PTO”-)-in the name of OTC. :
UAS knew or should have known that the Power of Attorney could not be rightfuily '-
exercised by OTC/Zandian and/or recorded with the. PTO as:

a. UAS had been advised and/or knew that OTC was a different corporate entity '

than “Optima Technology, Inc™ as listed in the Power of Attorney; and/or

b, UAS had been advised and/or knew that “Robert Adams™ was not an agent or |

employee of OTC and, thus, the Power of Attorney. could not be rightfully

exercised by Zandian on behalf of OTC; and/or
c. - UAShadbeenadvised and/orknew that OTChadno rightorinterest whatsoever

in the Patents or the Power of Attorney. |
Based upon the information, direction, advice and assistance of UAS, Zandian/OTC |
proceeded fo. publish and record the Power of Attorney to and with the PTO 1'('i1'_1.
Virginia) as a document in support of a claim of assignment of the Patents to OTC (the ]
“Assignment”). As a result thereof, the Assignmgntll;dwer- of Attorney have become
part of the public PTO record on which the U.S. Patent Office, the public and third
parties rely for information regarding title to the Patents.

Robert Adams and Optima did not execute, record or authorize the execution -or .

fecor-ding'-of any documents purporting to assign or transfer title and/or any interest in i

the Patents to OTC with the PTO.

Upon information-and belief, Zandian executed such documentsby (inter alia) utilizing -

“his signature on behalf of OTC and mis-stating that Zandian/OTC was exercising the- |

Power of Attorney as the “attorney in fact” of Margolin.

Had UAS not provided the Power of Attorney to-Zandian/OTC, OTC would not have 1

been able to record itasa purported Assignmént with the PTO.
The recording of the Assignment and Power of Attorngy with the PTO:

-16- .
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a. Are circumstances under which reliance upon such recordings by a third person '

is reasonably foreseeable as the open public records of the PTO areregularly and -

normally referred to and/or relied upon by persons in determining legal rights

with respect to patents (including assignments, transfers of rights and licenses |
relating thereto), and evaluating such rights with respectto valuation, negotiation | i

and purchase of rights With__ respect to patents (including assignments, transfers |

of rights and licenses relating thereto); and/or

b.  Create a cloud of title, an impairment of vendibility, and/or an appearance of

lessened desirability _fc'_J‘; purchase, lease, license or other dealings with respect |

to the Patents and/or Power of Attomey; and/or

Cy Prevent and/or impair sale and/or licensing of the Patents; and/or

d. Otherwise impair and/or lessen the value of the:Patents and/or any licenses ta be _i'

issued with respect to them; and/or

& Cast doubt upon the extent-of Optima’s interests in f_he_f Patents and/or under the |

Power of Attorney relating thereto and/or upon Optima’s power to make an

effective sale, assigm_uen't;--licé:nse.or other transfc'r--of rights relating thereto; |

and/or
f. Caused damage and harm to Optima; and/or
g Reasonably nécessitat_e.d'. and/or forced Optima to prepare and record documents |

with the PTO attempting to correct the public record rcgarding Optima’s rights '

with respect to the Patents and/or the Power of Attorey for which Opt_-ima

incurred substaritial expenses (attorneys’ fees and co sts) in the preparation and |

recording thereof; and/or

h. Irrespective of Optima’s ﬁling"s’Withj the PTO, created a continuing cloud oftitle,

impairment of vend__ibility,- ete. (as discussed in the foregoing paragraphs) and

continuing harm to _(jptima reasonably necessitating and forcing Optima to bring

-17-
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i its declaratory judgment cross-claim against OTC herein to declare and establish "
24 true and proper fitle to the Patents, for which Optima has incurred and will incur :
substantial expenses (attorneys’ fees and c'o___sts) in the prosecution thereof.. |
25.  Upon information and belief, UAS provided. additional information to Zandian/OTC

regarding, or of thesame nature as that discussed-in, Paragraph 33 of andExJ:ub1ts 14, |

3

4

5

6 15 and:17 to'the Complaint heréin,
7126. UAS m;fade the disclosures (inter alia) as acknowledged in its Complaint herein.. '
8 i 27. :Upoﬁ i;ilfdrmaiﬁbn_' and belief, UAS also made the disclosures alleged in Paragraph 34 .__‘:' 3
9 | of, andm Exhibit 12 'glft,aqhed to, the Complaint.
10 :_ 28. By filingits Complaiﬁt'gs part of the open public record in this case, UAS disclosed the |
11 content thereof and the Exhiibits attached thereto. 1

1229, The actions of UAS and OTC herein wete motivated by spite, malice and/or ill-will |

13 toward Optima and were for the purpose of and/or were intended to intérmeddle with, |
14 | interfere w'i_th-?.trespass upon and/or caiise harm to Optima’srights in the Patents and/or |
15 1 under the Power of Attomey, and/or with knowledge that such iﬁtérimcddlingi,
16 H interference, trespass and/or harm was substantially certain to occur.

17 §30.  Upon information and belief, OTC intends to continue to compete, interfere, and/or |
18l attempt to compete and/orinterfere with Optima regarding the Patents-and/or the P ower

19 of Atforney. At this time, ho_wevér,- Op’tjina isunaware of any actual attempts yet made.

~ by OTC to purportedly license; sell or otherwise transfer rights regarding the Patents j
under its purported Assignmerit/Power of Attorney (as recorded with the PTO). If and '
when Optima becomes aware of such actions, jt will timely seek to amend and
supplement the Counterclaims, Cross-Claims, Third-Party Claims and/or _reme’d'.i,es'_-'_'

herein as necessary and applicable.

-18-
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COUNT 1
'PATENT INFRINGEMENT
The statements of all of the foregoing paragraphs are incorporated herein by reference :
as if fully set forth herein.

This is a cause of action for patent infringement under 35 U.8.C. § 271 et seq. Atall |

relevant times, UAS had actual and constructive knowledge of the Patents in suit
iricluding the scope and claim coverage thereof. | _,
UAS’s aforesaid activities 'é_pnsﬁgl_f_ﬁe a direct, comtributory affnd/o‘r inducement of .;
infringément of the aforesaid patents in violation o£35 U.S.C. § 271 et seq. UAS's |

aforesaid infringement is and has, at all relevant tiimes; been willful and knowing.

‘Naimer and Hummel, through their forgoing actions, actively aided and abetted and

knowingly. and/or intentionally induced, and specifically intended to induce, UAS’s.

direct infringement despite- their knowledge of the Patents.

Optirna has suffered and will continue to suffer immediate and ongoing irreparable and

actualharm and monetary damage as-aresult of UAS’s, Naimer’s and Hummel’ s willful
patent infringement in an amownt to-be proven at trial. |
‘COUNT 2
BREACH OF CONTRACT

The statements of all of the foregoing paragraphs are incorporated herein by reference: |

as if fully set forth herein,

This is a cause of action for breach of contract agaihst UAS purspant to Arizona law. |

UAS’s actions constitute one or more breaches of the contract attached as Exhibit 8 to_|

the Complaint herein.

As a result thereof, Optinia has suffered and will ‘continue to suffer immediate and - ':‘

ongoing harm and monetary damage in an amount to be proven at trial.

-19-
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COUNT 3,

BREACH OF THE IMPLIED COVENANT
OF GOOD FAITH AND FAIR DEALING

The staterients of all of the foregoing paragraphs are incorporated herein b‘y.re_fe'rencc.,i :

as if fully'set forth herein.
This i§ a cause of action for breéach of the implied covenant of good faith and fair |

dealing against UAS pursuant to Arizona law.
!

dea]j.ﬂg. .‘

UAS’s adtiOns.-co_pstitufe one or more breaches of covenant of good faith and fair ‘

dealing present and implied in the contract attached: as Exhibit 8 to the Complaint

herein. _
As a result thereof, Optima has suffered and will continue to suffer immediate and
ongoing harm and monetary damage in an amount to be proven at trial. |
COUNT 4
NEGLIGENCE
The statements of all of the foregoing paragraphs are-incorporated herein by-,refercnge _
as if fully set forth herein.
This is an cause of action fornegligence against UAS pursuant to the law of New York,

Delaware, California, Virginia or Arizona.

UAS owed a duty of care to Optima as a result of Exhibit 8'to the Complaint herein, and {

the obligations created therein 'a_nd]or;re_laﬁn'g thereto.

UA S breached these duties through its foregoing act'ions_ asalleged herein, incl‘udi_n_g‘ but: |

not limited to:
a. UAS’s inclusion in an openly-accessible public record the allegations of its -

Complaint; and/or

-20-

519



—t

O 0 NN VR W

[

-
<

11y

Case 4:07-cv-00588-R. . Document 38 Filed 01/24/08 P« _:21 of 33

b. UAS’s inclusion in an openly-accessible public record the exhibits attached to |

the Complaint; and/or

c.  UAS’s provision of a copy of the Power of Attomey prior to and/or as a result |
of UAS’s service of the Complaint (with Exhibit 3 thereto) upon OTC; and/or | _
d.  UAS’s informing, directing, advising, assisting and conspiring of/with |

Zandian/OTC to record the Power of Attorney with the U.S. Patent and |

: - !
Trademark Office (“PTO?). .

As a result thereof, Optima has suffered_ and will continue to sﬁ'_ffer immediate and

ongoing harm and monetary damage in an amount to be proven. at trial.
counTs
DECLARATORY JUDGMENT

The statements of all of the foregoing paragraphs are incorporated heréin by reference .

as if fully set forth herein.

This is a cause of action fo_r“déélarat_oryjudgment under 28 U.S.C. § 2201 et seq against t_

OTC.
Optima was at all times relevant hiereto the rightful holder of the Power of Attorney and
the rightful owner of the Patents.

By virtue of OTC’s recording of the Assignmentand Power of Attorney with the PTO,
a cloud of title, impairment of vendibility, etc. (as otherwise alleg__ed'abo,ve) exists with ;

respectto Optima’s exclusive ownership rights relating to the Patentsand the exclusive 1

rights under the Power of Attomey.

An actual and live controversy exists between OTC and Optima.

Asaresult thereof, Optima réquests a declaration of righits with respect to the foregoing, |
including but not ii_mite_d to a declaration that OTC has no interest or right in either the |
Power of Attorney or the Patents, that OTC’s filing/recording of documents with the

PTO asserting any interest or right in either the Power of Attorney or the Patents was '

-21-
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invalid and void, and ordering the PTO to correct and expunge its records with respect

to any such claim made by OTC.

The statements of al'll.of the foregoing paragraphs are incorporated herein by reference

as if fully set forth herein.

This is a cause of action for injurious falsehood and/or slander of title against OTC and

UAS pursuant to the law of New York, Delaware; Califofnia, Virginia or Arizona.

a.

The actions of OTC and/or UAS, as alleged above:
» Ar'c/wcre-fals_-eand/_br.dis’parag’ing statement(s) and/or publication(s) resulting in
an impairment of vendibility, cloud of 'tiﬂé anjd/or a casting of doubt on ﬂie _

validity of Optima’s right of ownership in the Patents and/or rights under the.

Power of Attorney; and/or

Are/were an cﬁ"o_rt to persuade third parties from dealing with Optima, and/or to

harm to intérests of Optima, regarding the Patents and/or the Power of Attomey; | '

and/or

Are/were actions for which OTC and UAS foresaw and/or should have
reasonably foreseen that the false and/or _disPar_a_g_ing statement(s) and/or
publication(s) would likely determine the conduct of a third party with respect -

to, or would otherwise cause harm to Optima’s pecuniary interests with respect -'

to, the purchase, license or other business dealings regarding Optima’s right in

the Patents and/or rights under the Power of Attomey; and/or

_ Are/were with knowledge that the statement(s) and/or publication(s) was/were

false; and/or

" Are/were with knowledge of the disparaging nature of the statements; and/or

Are/were in reckless disregard of the truth or falsity of the statement(s) and/or -

22-
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publication(s); and/or

Are/were in reckless disregard with being in the nature of disparagement(s); |
and/or

Are/were motivated by ill will toward Optima; and/or

Are/were motivated by an intent to injure Optima; and/or

Are/were committed with an intent to interfere in an unprivileged manner with

Optima’s interests; and/or

. Are/were committéd with negligence regarding the truth or falsity of the

statement and/or publication and/or with being in the nature of a disparagement. '

As a result ‘theteof, Optima has suffered and will continue to- suffer immediate and

ongoing harm and monetary damiage in an amount to:be proven at trial:

COUNT7
TRESPASS TO CHATTELS

The statements of all of the foregoing paragraphs are incorporated herein by reference |

as if fully set forth herein.

This is a cause of action for trespass to chattels against OTC and UAS pursuant to the

law of New Y ork, Delaware, California, Virginia or Arizona:

a.

The actions of OTC and/or UAS, as alleged above:

Are/were intentional physical, forcible and/orunlawful interference with the use
and enjoyment of rights to the Patents and/or Power of Attomey possessed by

Optima without justification or consent; and/or

Are/were pos.scssion;.of and/or the exercise of dominion overrights to the Patents }

and/or Power of Attorney possessed by Optima without justification orconsent; |

and/or
Are/were intentional use and/or intermeddling with rights to the Patents and/or °

Power of A’_c_t'om:y‘pos’_Sc_ssed by Optima without authorization; and/or

-23-
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f.

Resulted in deprivation of Optima’s use of and/or rights in the Patents and/or- -:

Power of Attorney for a substantial time; and/br
Resulted in impairment of the.condition, quality and/or value ofOptima’s use of
and/or rights in the Patents and/or Power of Attoriey; and/or

Resulted in harm to the legally protected interests of Optima.

As a result thereof, Optima has suffered and will continue to. suffer immediate and |

ongoing harm and monetary damage in an amount to be-proven at trial.

COUNT 8
UNFAIR COMPETITION

The statements of all of .th'ej‘ffc_):égbing paragraphs are incorporated herein by reference

-as if fully set forth herein.

This is a cause: of action for unfiir competition against OTC and UAS pursuant fo the

common law of New York, Delaware, Califomia, Vugmla or Arizona.

165

il 66.
a.
b.
C.
d.
&,

The actions of OTC and/or UAS, as alleged above:

Are/were an unfair invasion and/or infringement of O ptima’s.property rights of

commercial value with respect to the Patents and/or the Power of Attorney;

and/or

Are/were a misappropriation of a benefit and/or property right belonging to 1

Optima with respect to the Patents and/or the Power of .-_Attorney; and/or
Are/were a deceitand/or fraud upon the public with respectto the trué ownership |
and other rights of Optima relating to the Patents and/or theé Power of Attorney; |
and/or

Are/were l_ikciy to cause confusion of the public with respect to the true

ownership and other tights. of Optima relating to the Patents and/or the Power of | ':_

Attorney; and/or

Will cause and/or are likely to cause an unfair diversion of trade whereby any

~24- .
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1 potential purchaser of a license or other rights from OTC with respect to the

) i Patents and/orPower of Attorney will be cheated into the purchase of something

3 : which it is not in fact getting; and/or

af f.  Arelikely todivert the trade of Optima; and/or ‘

5 f g. Are likely- to cause substantial and irreparable harm to Optima.

6 167. As aresult thereof, Optima has suffered and will continue to suffer immediate and*::_ :

7 ongoing harm and monetary damage in an amount to be proven at trial.

8 COUNT 2

9 UNFAIR AND. DECEPTIVE COMPETITION/BUSINESS PRACTICES
10 | 68:  The statements of all of the foregoing paragraphs are incorporated herein by reference |
i1 as if fully set forth herein.
1 2 1 69:  Thisis acause of action for unfair and deceptive competition/business practices against |
13 OTC and UAS pursuant to the statutory law of Deiaware, 6 Del.C. §2531 et seg. to the .
14 extent such statutory scheme applies in this matter.
15 70.  The actions of OTC and/or UAS, as alleged above:
16 a. Are/were those of a person cnga_gcd in a course of a business, vocation, or .
17 ' occupation; and/or
18 H b Constitnfe a deceptive trade practice; and/or
19 c. Cause a likelihood of confusion or-of mism;derstanding as to affiliation,
20 i connection, or association with, or certification by, another; and/or
21 r d Represent that goods or services have sponsorship, approval; characteristics,
22 i ingredients, uses, benefits; or quantities that they do not have, or that a person 1
93 . has a sponsorship, approval, status, affiliation, or connection that theé person does
24 not have; and/or !
25 e. Represent that goods or services are of a particular standard, quality,or grade, -
26 or that goods are of a particular style or model, if they are of another; and/or

25-
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et

f. Disparage the goods, services, or business of another by false or misleading

2 | representation of fact; and/or

3 B g. Were conduct which sim‘ilarly creates a likelihood. of confusion or .of  :
: .4 | misunderstanding.

5§l 71,  As a result thereof, Optima has suffered and ‘will continue to suffer immediate and

6 ongoing harm ‘and monetary damage in an amount to be proven at trial.

7 725 To the extent Opfim_a is entitléd to damages under De{lawa;e common-law it is further

8 5 entitled to treble damages pursuant to 6 Del.C. §2533((c).

9 73, Optima is entitled to injunctive .reli,e._f_f pursuant to 6 Del.C. §2533(a).
10 74.  The acts were a willful c_lecepti_vs trade practice entitling Opﬁ_m__a to its attorneys’ fees |
il - and costs pursuant to 6 D@l.C. §2533(b).
12 75.  This ﬁlatter'is an “exceptional” case also entitling Optimato its attomeys fees pursuant |
13 to 6 Del.C. §2533(b). |
14 COUNT 10,

—
o)

76:  The statements of'all of the foregoing paragraphs are incorporated herein by reference ]

as if fully set forth herein.

.'_.
<.

I 77.  Thisis acause of action for unlawful conspiracy to injure trade or business against OTC ]

—
oo

and UAS putsuant to the statutory law of Virginia, Va. Code Ann. § 18.2-499 and |

D

§ 18:2-500, to the extent such statutory scheme applies in this matter.

NN
[ =

R 78,  The actions of OTC and UAS, as alléged above, were those of two ormore persons who'

combined, associated, agreed, mutually undertook and/or acted in concert together for |

N
N

the purpose of willfully and. maliciously mjurmg Optima and its trade and/or business. .

N
w

1 79. As a result thereof, Optima. has:_suffe'red and will continue to suffer immediate and

NN
LI REN

ongoing harm and monetary damage in an amount to be proven at trial.

[\
=]

80. Optima is entitled to treble damages plus attorneys’ fees ar;d. costs under Va. Code

-26-
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‘The statements of all of the foregoing p aragraphs are incorporated herein by reference

Ann.§ 18.2-500,
COUNT 11

as if fully set forth herein.

This is a cause of action for unfair and decepti‘t{e competition/business practices against
OTC and UAS pursuant to the statutory law of California, Califomia Business and
Professions ,;Co,_de § 17200 et. seq., to the extent such statutory scheme applies in this 7
matter.

The actions of OTC and/or UAS, as alleged above; constitute one or more unlawful,

unfair or fraudulent business acts or practicesincluding but not limitedto thqfqliowing: |

a. The acts/practices are/were “fraudulent” as they are/were untrue and/or are/were |

likely to-deceive the public;.and/or
b. Theé acts/practices are/we_re “unfair” asthey constituted conduct that significantly
tlireatens or harms competition; and/or

C: The acts/practices are/were “unfair” as they constitute conduct that offends an

established public policy or when the practice is immoral, unethical, oppressive, | 7

unscrupulous or substantially injurious fo consumers; and/or

d. The acts/practices are/were “unlawful” as they are/were in violation of the |
common-law duties that were owed to Optima; and/or

e. The acts/practices arefwere ‘-‘unlawful’-’ as they are/were in violation of the legal
principles expressed in the other Counts herein; and/or

f. The acts/practices are/were “unlawful” as they are/were in committed violation

of Va. Code Ann. § 18.2:172 (a class 5 felony); and/or

2. The acts/practices are/were “unlawf_ui” as they are/were in committed violation | ;

of Va. Code Ann. § 18.2-499 (a class 1 misdemeanor).

27-
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1 84.  As a result thereof, Optima has suffered and will continue to suffer immediate and
2 ! ongoing harm and monetary damage.
3} 85. Optimais without an adequate remedy at law.
4 }86. Unless enjoined the acts of OTC a.nd UAS .will continue to cause furcher,- great, |
S-F‘ immediate and irreparable injury to: Optima. |
6 87. Optima is entitled to injunctive relief ‘and restitutionary d'isgorgerjncnt pﬁrSu’aut to ”.: .-
7 Calirfomja Business and Professions Code § 1 72_03. | |
9 | UAS LIABILITY
16 FI88 The statemeénts of all of the foregoing pafég:aphs. are .iﬁcpypo_rated';héiéiﬁ"py reference
11 as if fully set forth herein.
12 I'89. In addition to any other iiab.i]ity existing.as to the acts of UAS described herein UAS |
13 | is additionally liable under Counts 6-11 herein because:
14 a. OTC acted as the agent and/or servant of UAS; and/or
15 b. UAS aided and abetted the wrongful condiictof OTC through one ormore of the _
16 “ following: _
17 | I UAS provided aid to OTCin its commission of a wrongfulact that caused -.
18 injur_y to dptima; -and/or
19 ‘:' ii. UAS substantially assisted and/or encouraged OTC in the principal |
20 violaﬁ_on/WrongfuI act; and/or
21 ili.  UAS was aware of its role as part-of overall illegal and/or tortious activity
2 ! at the time it provided the assistance; and/or
23 iv. UAS reached a constious decision to participate in tortious activity fo‘r.'jj'-
24 the purpose of assis-ti’n'g_ OTC in performing a wrongful act; and/or
25_-_ __ c. UAS engaged in a civil conspiracy with OTC through an agreement to
76 accomplish an unlawful purpose and/or to accqu_i-_lish a lawful object by
-28-
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k.

unlawful means, one of whom committed an act in furtherance thereof, thereby -‘ f

causing damages to Optima; and/or

UAS and OTC actéd in cOncert;- and/or

UAS provided affirmativeaid and/or encouragement to the wrongful conductof |

OTC; and/or

UAS directed, ordered and/or induced tlie wrongful conduct of OTC while

knowing (or shouldhavin'g_know_:_i)_ of circumstances that would have made the |

conduct tortious if'it were UAS?s; and/or

UA-S‘ al_dvi"se(_jl O-T-'Ct'o_' comimit the WIon_g'ful cofhduct .whic]_l resulted-in a Iegal ]

qung and/of harm to Optima; and/or
UAS acted together with OTC to commit the wrongful conduct prirsuant to a

common design; and/or

UJAS knew that the OTC’s condiict would comstitute a breach of duty and gave .

substantial assistance or encouragement to OTC so to conduct itself; and/or

UAS gave substantial assistance to OTC in accomplishing a tortious result and
UAS’s own conduct, separately considered, constitutes a breach of duty to
Optima; and/or

UAS knowingly participated in the wrongful action of OTC.

As aresult thereof, UAS is jointly and severally liable for any such damages awarded }

to Optima under Counts 6-11 herein.

COUNT 13
PUNITIVE DAMAGES,

The statements of all of the foregoing paragraphs are incorporated herein by reference '

as if fully set forth herein:’

This is a claim for punitive damages against OTC and UAS pursuant to the common law

and/or statutory law of Néw. York, Delaware, California, Virginia or Arizona.

-20.
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a.

Through their actions referenced herein, OTC and UAS:
Acted with.an intent to injure Optima and/or consciously pursued a course of

conductknowing that it created a substantial risk of significant harm to Optima;

and/or

Acted with an "evil hand" guided by an "'evilmi'nd"; and/or -

Ei;ga'ged' in intentional and deliberate wrongdoing and with character of outrage

frequently associated with crime; and/or

El_’; _ga_ged inconduct that maybe characterized as gross and morally reprehensible

and of such wanton dishonesty as to imply criminal indifference to civil !

obli_g‘aﬁons‘-; and/or

Acted with conduct so reckléss and wantonly negligent as to be the equivalent
of a conscious disregard of the rights of others; and/or

Acted with a fraudulent and/or evil motivé; and/or

Acted with aggravation and outrage; and/or:

Acted with outrageous conduct with evil motive and/or reckless indifference to

rights of others; and/or

Acted with wilful and/or wanton disregard for the rights of -others;_ and/or

Were aware of probable dangerous consequences of their conduct and willfully -

and deliberately failed to avoid those consequences; and/or

Acted with the intent to vex, injury or annoy, or with a conscious disregard of the |

right of others; and/or

El;gage'd in reprehensible and/or fraudulent conduct; and/or

Acted in b_l_atant violation of law or policy; and/or

Acted with extreme indifference to the rights of others; and/or

Are guilty of oppression, fraud and/or malice; as defined by and pursuant to
Cal.Civ.Code §.3294; and/or |

-30-
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k.

2,_:’: t the rights of others; and/or
3 q- Acted with recklessness a_nd/o'r negligence so as to evince a conscious disregard |
4 of the rights of others; and/or '
5] . Engaged in malicious conduct; and/or
6 . Engaged in misconduct and/or actual malice. |
7 |l 94- As aresult thereof, Optima s éntitled to an award of punitive damages ag_ainst OTCand | :'
8 : UAS herein in an amount to:be determined by a jury.
9 :‘ EXCEPTIONAEL CASE
10 This is an exceptional case unider.35 U.S.C. § 285. in which Counterclaimant and
l-i ;-'-Crosis,-'Claim:_mt Optima is entitled to its ﬁudrney's’ fees and co sts-incurred in connection with
i2 I tlus action.

JURY TRIAL DEMAND

Counterclaimant Optima demarnds a jury trial on all claims -and--issucs to be litigated in

PRAYER FOR RELIEF

20

21 encompassed by one or more c_iaims of the asserted Patents infringe said Patents;

22 1 2, Awaxding Optima its monetary. damages, and a doubling or trebling théreof, incurred
23 i as a result of Defendants’ willful inifringement and unlawful conduct, as provided under

35U.8.C. § 284,

Optima its attorneys.fees incurred in having to prosecute this action;

-31-

p. Acted with wilful and wanton conduct so as to evince a conscious disregard of

WHEREFORE Optima requests that the Court enter judgment in favor of Optima, and | :

L Declaring that the Infrmgmg Products, and all other of UAS’s products shown to be |

Declaring that this is an exceptional case pursnant to 35 U.S.C. § 285 and awarding |
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Ordering that all of the Counterdefendants, Crossdefendants and Third,—Party

Defendants. and all those in active concert or privity with them be temporarily,

preliminarily and permanently enjoined from.further infringement of U.S. Patent No. |

5,566,073 (the '073 patent) and U.S. Patent No. 5,904,724 (the '724 patent);

Awarding .Optima ifs actual, special, compensatory, economic, punitive and othier |

damages, including but not limited to:

a. A reasonable royalty and/or 1ot profits attributable to _d'ct_‘endal,lts," pas't,_p_reseﬁt '

and ongoing infringement of the Patents;

b. The reduced value of the Patents and/or licenses with respect thereto;

c. Optima’s attorneys’ fees and costs incurred in preparing and recording filings |

with the PTO; and
d. Optima’s ongoing attorneys’ feesand costsincurred in filing and prosecuting the

t:rdss%laims against OTC herein to establish the invalidity, void nature, etc., of

its filing of the Assignment with the PTO and claim of anyright or interestin the
Power of Attorney and/or the Patents, and to-otherwise remove the cloud of title, 1

impairment of vendibility, etc., with respect to Optima’s rights in the Patents |

and/or the Power of Attorney;
Declaring that OTC. has no interest or ri ght in the Patents or the Power of Attorney;

Declaring that the Assignment OTC filed with the PTO is forged, invalid, void, of no

force and effect, should be struck from the records of the PTO, and thatthe PTO correct

its records with respect to any such claim made by OTC with respect to the Patents

and/or the Power of Attorney;
Enjoining OT C from asserting further rights or interests in the Patents and/orPower of
Attorney;

Enjoining UAS and OTC from further acts of unfair competition;

Granting Optima its attorneys’ fees and costs pursuant to applicable law, inclnding buit |

32-
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* notlimited to A.R.S. §12-341.01 and § 12-340 and/or the laws of one or more of New |

York, Virginia, Delaware -and/or California;

1 11.  Granting Optima prejudgment and post-judgment interest at the legal rate; and

I 12.  Granting Optima such other and further relief as the Court deems just and proper.

RESPECTFULLY SUBMITTED this 24th day of January, 2008,
CHANDLER & UDALL, LLP

v /s Bdward Mobmii an II
: "‘Edward Moomjian I~
Jeanna Chandler Nash

Attorneys for Defendants Adams, Margolin -
and. Optima Technology Inc. a/k/a Optima

Technology Group, Inc.

CERTIFICATE OF SERVICE

~ L hereby certify that on January 24, 2008, I e‘leCtronic'aHy transmitted the attached }
document to the Clerk's office using the EM/ECF System for filing and transmittal of a Notice |

of Electronic Filing to the following CM/DCF registrants:

"Attorneys Jor Plamtzﬁ‘

Scott Joseph Bornstein, Esquire
Paul J. Sutton, Esquire

Allan A. Kassenoff, Esquire
Greenberg Traurig, LLP

~ 4 200 Park Avenue

23

25}
26 |

{ New York, New York 10166
 Attorneys for Plaintiff

24§
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

ORDER

No. CV 07-588-TUC-RCC

0 0 N o R W N e

'.._ acoxp'or'a ion,

R C I SR TR
Qﬁgﬁ-awmguo

(]

{| OPTIMA TECHNOLOGY GROUP, INC.,)

lOPTIMA TECHNOLOGY)
| CORPORATION,

Counterdefendam,

OPTIMA 'I'ECHNOLOGY ]NC a/k/a:"'

Cross-Claimant,

VS.

Cross-Defendant.

..(ﬂase 4:07-cv-00588-RCC  Document 131 Filed 08/18/2008

Page 10of 2
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This Court, having considered the Defendants’ Application .for. Entry of Default
Judgment against Cross-Defendant Optima Technology Corporation, finds no just reason to
1 delay entry of final judgment. 1

Therefore, IT IS HEREBY ORDERED:
Final Judgment is entered against Cross-Defendants Optima Technology Corporation,

a California corporation, and Optima-"[".cchnology Corporation, a Nevada corporation, as

follows:

1. Opﬁm&ZTechnology Corporationhas nio iriterest in U.S. Patents Nos. 5‘,5.66,073 and
5,904,724 (;':‘the Patents”) or the Durable Power of Attorney from Jed Margolin dated July :
I 20,2004 (“the Power of Attorney”);

'_ 2. The Assignment Optima Téchnology Corporation filed with the USPTO is forged,

| invalid, void, of no force and effect, and is hereby struck from the records of the USPTO;
3. The USPTO is to correct its records with respect to any claim by Optima ';

Technology Corporation to the Patents and/or the Power of Aftorney; and .
4. OTC is hereby enjoined from asserting further rights or interests in the Patents

i and/or Power of Attorney; and __

5. There isno just reason to delay entry of final judgment as to Optima Technology !

I Corporation under Federal Rule of Civil Procedure 54(b). :

DATED this 18" day of August, 2008.

United States District Judge

e

ase 4.07-cv-00588-RCC  Document 131 Filed 08/18/2008 Page 2 of 2
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